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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF THE CASE 
On or about May 10, 1957, the office of the District Director of 
Internal Revenue Service at Baltimore, Maryland, sent to the Washing- 
ton Address of the plaintiff a preliminary notice of deficiency of income 
tax for the calendar years 1950 to 1954 inclusive. The plaintiff was at 
the time confined in the United States Penitentiary, Lewisburg, Pennsyl- 


vania. 
Also, enclosed in the latter of May 10, 1957 was a form letter 
| 
(PL'S EX. LA) informing plaintiff that he had 30 days in which to file 


a protest. 
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The letter of May 10, 1957, was delivered to the attorney for the 
plaintiff on or about May 28, 1957. The attorney could not visit the 
plaintiff until after June 10, 1957, because of the quarantine period and 
on May 28, 1957, attorney for the plaintiff wrote Internal Revenue 
Service requesting an extension of 15 days in which to file the protest 
for his client. 


By letter dated, June 17, 1957, the Internal Revenue Service 
acknowledged receipt of the letter dated, May 28, 1957, from the 
attorney for plaintiff requesting the extension (PL'S EX. 2). The 
letter also informed plaintiff that form 872 must be executed and 
that the forms were sent to the taxpayer on May 10, 1957. 


That on June 20, 1957, Dewey M. Carr, attorney for plaintiff 
mailed the protest of his client, power of attorney and statement rela- 
tive to fees to the Director of Internal Revenue, and also informed him 
that the form 872’ was not enclosed in the letter of May 10, 1957, nor 
was it received. The attorney for plaintiff in this letter asked that the 
forms be sent to him and he would have them executed by his client 
prior to June 30, 1957, when the statute ran. 


That on or about June 25, 1957, Mr. Molesky, of the Internal 
Revenue Service, Baltimore office, telephoned a Mr. Travers of the 
Washington Office of Internal Revenue Service and instructed Mr. 
Travers to contact the attorney for plaintiff and determine whether 
the attorney had the forms and if not to send the forms to the attorney 
by messenger or! have the attorney pick them up. Mr. Travers never 
asked the attorney for plaintiff about the forms but, determined in his 
own mind that to send the forms now would be a useless act because 
as per instructions from Mr. Molesky, the forms would have to be 
executed and in the hands of Mr. Travers by 11:00 A.M., June 28, 1957, 
because the 30th fell on a Sunday. That as a result of this conversation 
the attorney for plaintiff suggested that the forms be sent directly to 
the taxpayer. The attorney was informed that the Baltimore office 
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would be consulted and Mr. Travers would let him know. No word 
was ever transmitted to the attorney for the plaintiff concerning the 


forms. | 


On June 27, 1957, the attorney for the plaintiff, sent his client 
a letter stating that he would be contacted about his signature on a 
consent form dealing with the statute of limitations for his 1950-52 
taxes, The attorney for plaintiff advised plaintiff to sign the waiver. 


The Internal Revenue Service sent form to the plaintiff to sign 
subsequent to the plaintiff's receipt of the June 27, 1957, letter from 


his attorney. The forms sent were not form 872 but form 870; which 


taxpayer by signing agreed to the assessment as made. | 


| 

SUMMARY OF THE ARGUMENT | 

The action of the Internal Revenue Service, through its authorized 

personnel, in handling the securing and signing of form 872 by the plain- 
tiff was to say the least inadequate. The action borders on fraud in 


inducing the plaintiff to sign form 870. 


ARGUMENT 


| 
The form 870 was signed by the plaintiff after he received a 
letter from his attorney advising him to sign the form the Internal 
Revenue Service would send. | 


The attorney had conversations with Mr. Travers in Internal 
Revenue and he was left with the impression that the form 872 would 
be sent to the plaintiff, thus, his letter to the plaintiff with the advice 
to sign the form. 
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The Government will undoubtedly urge Monge v. Smyth, 229 Fed. 
2nd 361, upon the court but we submit that case differs from the instant 
case on the facts. In the Smyth case the taxpayer's attorney advised 
him to sign a form 870. Because of that the Smyth case and the instant 
case cannot be squared. 


The Government will not be prejudiced if the form 870 is declared 
invalid. The plaintiff will not assert the statute of limitations but merely 
wishes a hearing on the assessments made. Therefore, Daugette v. 


Patterson, 250 Fed. 2nd 753; 356 U.S. 902; where the doctrine of equit- 


able estoppel arises and bars the assertion by the taxpayer that the 870 
is not binding has no application in instant case. 


While there was not the same form of duress in the instant case 
as we had in Mitsukiyo Yoshimura v. Alsup, 167 Fed. 2nd 104, where 
a person of Japanese descent was threatened by Internal Revenue 
Service personnel, if he did not sign the form 870, we believe the 
action of the Internal Revenue Service personnel in the instant case 
is equal to the threat in the above case and the plaintiff did not sign 
the form 870 with knowledge as to what he was doing nor was it a free 
and voluntary act on his part. 


CONCLUSION 


It is submitted that the District Court erred in dismissing the 
complaint, and the judgment should therefore be reversed. 


Respectfully submitted, 


DEWEY M. CARR 
128 Florida Ave., N. W. 
Washington 1, D. C. 


WILBUR W. SEWELL 
1851 7th Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Oct. 25, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RAYMOND QUIGLEY 

Lewisburg Prison 

Lewisburg, Pennsylvania 
Plaintiff 


v. Civil Action No. 


INTERNAL REVENUE SERVICE 
C. I. Fox 

District Director 

Baltimore, Maryland 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 


COMPLAINT TO SET ASIDE LEVY AND 
SEIZURE 


The plaintiff, by his attorney, Dewey M. Carr, moves the Court 
for an order to set aside the Levy and Seizure issued against him herein 
upon the following grounds: | 

1. On, to wit, May 5, 1957, the plaintiff was admitted to Lewis- 
burg Prison, Lewisburg, Pennsylvania, that on, to wit, June 5, 1957, 
he was advised that the Internal Revenue Service had found certain de- 
ficiencies in his income tax returns for the years 1950-54 inclusive, in 
the amount of approximately $42,000.00, figured ona net-worth basis. 
On June 13, 1957, he filed a protest to the findings and requested a hear- 
ing before the Appellate Division of the Regional Commissioner. On 
June 18, 1957, his attorney, Dewey M. Carr, received a letter from the 
Director of Internal Revenue, (copy attached hereto and prayed to be 
made a part of this motion), acknowledging receipt of a letter of May 28th, 
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written by his attorney, requesting an extension of 15 days in which to 

file a protest. The letter stated that the statute of limitations on the 
assessment of the deficiency in tax for the years 1950 and 1952, would 
expire on June 30, 1957, that it was the taxpayer's privilege to request 

an extension of the period of limitations by executing the consent Forms 
872, that upon signing the consent and returning them to the office promptly, 
the additional time requested would be granted. 

About the 24th of June, 1957, his attorney received a telephone call 
from the local office of the Director of Internal Revenue Service, the 
representative stated that the taxpayer's protest had been received, but 
consent Forms 872 would have to be signed by the taxpayer by June 30, 
1957, extending the period of limitations on deficiency assessments for 
the years 1950 and 1952; that his attorney suggested that the forms be 
sent directly to the taxpayer at Lewisburg, Prison, it was agreed that 
this would be done. On June 28th, the taxpayer received a letter from 
his attorney, (copy attached hereto and prayed to be made a part of this 
motion), stating that a representative from the Internal Revenue would 
contact him to get his signature on a consent agreem ent and suggested 
that he sign the waiver. 

The taxpayer states that a few days after he received his attorney's 
letter, he received the forms through the mail, they didn't appear to be 
what his attorney suggested him to sign, but he signed them as requested, 
he did not notice the form number, he thought he was signing a consent 
extending the statute of limitations on his returns for 1950 and 1952 tax, 
and allowing him! an opportunity to be heard on his protest. In signing 
the forms he did not intend to admit liability on his returns as found by 
the examining officers. 

The Director of Internal Revenue has seized plaintiff's bank ac- 
count and notes at the Lincoln National Bank, all monies due him as a 
stockholder in Malvan and Schey, Incorporated, and has served notice of 
seizure on plaintiff's real estate. 

The taxpayer has a valid defense against the findings of the Director 
and should be allowed an opportunity to be heard on his protest. 
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Wherefore, plaintiff demands: 
1. That the Levy and Seizure issued herein by the Director of 
Internal Revenue be set aside. 
2. That the defendant be restrained and enjoined, pendente lite 


and permanently from seizing and disposing of plaintiff's real and per- 
sonal property. | 


/s/ Dewey M. Carr 
Attorney for Plaintiff 
128 Florida Ave., N.W. 
Washington, D. C. 
DEcatur 2-4087 | 


[ Filed Oct. 25, 1957] 


U.S. TREASURY DEPT. 
INTERNAL REVENUE SERVICE 
District Director 
Baltimore 2, Maryland 

Audit Div. 
222 East Redwood Street 


Mr. Dewey M. Carr 
128 Florida Ave., N.W. 
Washington, D. C. 


In re: Raymond Quigley 


Dear Mr. Carr: 
Receipt is acknowledged of your letter dated May 28, 1987 request- 
ing an extension of 15 days in which to file a protest. | 
The statute of limitations on the assessment of the deficiency in 
tax for the years 1950 and 1952 will expire on June 30, 1957. In order 
that sufficient time may be allowed for preparation of your protest and 
at the same time enable this office to give the protest proper considera- 
tion, it is the taxpayer's privilege to request an extension of the period 
of limitations by executing the consents, Forms 872 that were sent to 
the taxpayer on May 10, 1957. 
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Upon signing the consents in triplicate and returning all copies to 


this office promptly, the additional time requested will be granted. In 


the event that no reply is received from you within five days from the 
date of this letter, such steps as may be necessary to protect the Gov- 
ernment's interest will be taken. 

Very truly yours, 


/s/ C. I. Fox 
District Director 


June 20, 1957 
Director of Internal Revenue 
Baltimore, Maryland 
Re: Raymond Quigley, 210:30 
Dear Sir: 

Iam enclosing herein the Protest of Raymond Quigley against the 
findings of the Examining Officers in reference to his 1950 through 1954 
income tax, in which we request a hearing. 

Iam in receipt of your letter of June 17, 1957, in reference to this 
matter wherein you requested the taxpayer execute Form 872 for ex- 
tension of the period of limitations in reference to years 1950 and 1952. 
I wish to advise that the forms were not enclosed in the communication 
of May 10th. If you will forward the forms to me, I will have the tax- 
payer to execute the same. 


Respectfully yours, 


Dewey M. Carr 


DMC/cm 
Encl: 


Protest 
Power of Attorney 
Statement relative to Fees 


SS 
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Re: #24059-NE June 27, 1957 


Mr. Raymond Quigley 
Bureau of Prisons 

U. S. Penitentiary 
Lewisburg, Pa. 


Dear Jack: 
A representative from the Internal Revenue Department will contact 
you in a few days to get your signature on a consent agreement. The 
statute of limitation expires as to your 1950-1952 income tax, lin which 
we have filed a protest. It will be necessary for you to sign this consent 


to prevent a levy being issued against you in reference to their findings 


for the years indicated. 


Respectfully yours, 


| 

it will be alright and I suggest that you sign the waiver. 
| 

| 


Dewey M. Carr 
DMC/cm 


[ Filed Dec. 23, 1957] 
ANSWER 


Now comes the defendant by its attorney, Oliver Gasch, United 
States Attorney in and for the District of Columbia and answers the alle- 
gations contained in the complaint as follows: 

I | 

All the allegations contained in paragraph 1 of the complaint not 

consistent with the defendant's allegations to follow in this answer are 


denied. 
n | 
On May 10, 1957, the Office of the District Director of Internal 
Revenue Service at Baltimore, Maryland, sent to the plaintiff a pre- 
liminary notice of deficiency of income tax (30 day letter) for the calendar 


years 1950 to 1954 inclusive. 
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Ta 
On May 10, 1957, under a separate cover letter the office of the 


District Director of Internal Revenue at Baltimore, Maryland sent a 


letter to the plaintiff with enclosed consent forms 872 pertaining to the 
calendar years 1950 and 1952 requesting that they be signed and returned 
within 30 days. 
pany 
On May 28, 1957, Dewey M. Carr, attorney for the plaintiff di- 
rected a letter to the District Director at Baltimore, Maryland which 
stated: 
I am enclosing herein the agent's report of deficiency 
findings in the case of Raymond Quigley, indicating that 
the agent's findings are not accepted, and our formal pro- 
test will be filed. 
Iam requesting an extension of 15 days from June 10th 
in which to file required protest papers due to the fact that 
Raymond Quigley is now confined at Lewisburg Prison and 
it will be inconvenient for me to see him until June 12th or 
13th. 


IV 
On June 17, 1957 the District Director acknowledged receipt of 
Carr's letter set out in paragraph III by transmitting a letter of the 
above date, a copy of which is attached to the plaintiff's complaint. 


Vv 
On June 26, 1957, the District Director's office at Baltimore re- 
ceived a letter dated June 20, 1957, from Dewey M. Carr regarding the 
plaintiff, a copy of which is attached to the plaintiff's complaint. The 
enclosures noted on said letter we also received on the same date. 


vI 
The Power of Attorney executed by the plaintiff appointing Dewey 
M. Carr as his attorney to represent him regarding his Federal Income 
Tax for the years 1950 to 1954 inclusive did not authorize Dewey M. Carr 
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| 
| 
to receive from the Internal Revenue Service any and all rulings, letters, 
decisions or other communications relative to the plaintiff's Federal 
Income taxes for the years 1950 to 1954 inclusive. 


vil 
Thereafter, on or about June 25, 1957, Mr. Eugene Travers of 
the Washington office representing the District Director, acting under 
the instructions of Mr. Joseph Molesky, Chief of the Review Staff, 
District Director's office at Baltimore, tried to contact Dewey M. Carr 


by telephone at his office several times. | 


Vill 
On or about June 26, 1957, Mr. Travers received a telephone call 
from Dewey M. Carr. Mr. Travers advised Mr. Carr that Consent 
Forms 872 would have to be executed by the taxpayer for the calendar 
years 1950 and 1952 since the statute of Limitations for assessment for 
these years would expire on June 30, 1957. | 


Ix | 
Mr. Carr then raised the possibility of having a representative 
of the Internal Revenue Service contact the plaintiff at the Lewisburg 
Prison and there have the plaintiff execute the Consent Forms 872 for 
the calendar years 1950 and 1952. 
x | 
Mr. Travers then notified Mr. Carr that this would be impossible 
because the time was far too short. Thereupon Mr. Travers called 
Mr. Molesky of the Baltimore office for further instructions regarding 
this matter. | 
xi | 
Pursuant to instructions from Mr. Molesky of the Baltimore office, 
Mr. Travers contacted Mr. Carr and advised him that the Consent 
Forms 872 for the calendar years 1950 and 1952, properly executed by 
the plaintiff would have to be received by 11:00 A.M., Friday Morning, 
June 28, 1957. Mr. Travers further advised Mr. Carr that if the Con- 
sent Forms 872, properly executed were not received by the above time, 
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the Internal Revenue Service would then issue statutory notices of de- 


ficiencies to the plaintiff. 


xi 
No Consent Forms 872 for the calendar years 1950 and 1952, exe- 
cuted by the plaintiff were received by 11:00 A.M., Friday, June 28, 
1957, nor have any been received to date. 


xi 


On June 28, 1957, the Audit Division of the District Director's 
office at Baltimore transmitted to the plaintiff at the Lewisburg Prison, 
Lewisburg, Pennsylvania, a statutory notice of deficiency of income 
taxes due from the plaintiff in the amount of $24, 525. 94 and penalties 
aggregating $15, 763.46, for the calendar years 1950 to 1954 inclusive. 
Included with the statutory notice of deficiency was a Form 870, Waiver 
of Restrictions on Assessment and Collection of deficiency in Tax and 
Acceptance of Overassessment. Execution of this form by the taxpayer 
is 2 consent to the assessment and the collection of the deficiencies as 
stated in the Form 870. 


XIV 
This Consent Form 870, which listed deficiencies in tax in the 
amount of $24, 525.94 and penalties in the amount of $15, 763. 46 for the 
calendar years 1950 to 1954 inclusive was signed by the plaintiff, Ray- 


mond Quigley and received in the Baltimore Office of the District Director 
on July 15, 1957. 


XV 

Thereafter, on August 8, 1957, the Commissioner of Internal 
Revenue made the following assessments against Raymond Quigley: 
Year Tax - Penalty Interest Total 
1950 $2, 116.00 $ 812.40 $1,401.50 $4,329.90 
1951 2,158.23 699.14 1,042.40 4, 286.77 
1952 5, 757.20 1, 519.56 3,794.49 11,071.25 
1953 13, 290. 30 2, 710. 43 8,763.57 24,764.30 
1954 1, 204. 21 167.30 374. 50 1, 746. 01 


: | 


XVI | 
On August 8, 1957, notice and demand was given the plaintiff for 
the taxes, penalties and interest assessed as stated in paragraph XV 
above. | 
XVII | 
On October 7, 1957, a final notice before seizure Form PHI L-31 
was issued to the plaintiff for the taxes, penalties and interest assessed 
as stated in paragraph XV above. 


XVII 

Thereafter a levy was served upon the Lincoln National Bank of 
Washington for property or rights to property belonging to the plaintiff. 
Under this levy, the Lincoln National Bank turned over to the Internal 
Revenue Service representatives, $199.50 in plaintiff's savings account 
and a Second Trust Note in the original sum of $4,000 made by Malven 
& Schey Incorporated, signed for the corporation by Milton T. Malven, 
President and Raymond Quigley, Secretary, secured by Lot 90 in Square 
210, Washington, D. C. Since the seizure of this note, representatives 
of the Internal Revenue Service have levied against the maker of the 
above note and have received as a result of these levies, the monthly 
payments due under the note in the amount of $40.00, for the ‘months of 
October, 1957, November 1957, and December 1957, or a total of $120.00. 


xIx 
| 
Representatives of the Internal Revenue Service have served a 


levy upon Malvan & Schey for property or rights to property due the 
plaintiff as a shareholder in said corporation. | 
XX | 


On December 6, 1957, representatives of the Internal Revenue 
Service under distraint proceedings authorized for the collection of the 
taxes assessed as stated in paragraph XIV, seized plaintiff's real 
property at 1611 Webster Street, N.W., described as "Lot #2 Ed- 
monston and Methewson, trustee, subdivision of lots in Square #2650 as 
per plat recorded in the office of the surveyor for the District of Columbia 


in Liber 60 at Folio 187". 


WHEREFORE, the defendant, having fully answered, prays for 
judgment dismissing the complaint with costs taxed against the plain- 
tiff and such other relief as this Court deems proper and just. 


/s/ Oliver Gasch 

United States Attorney 

/s/ Dyer Justice Taylor 

Assistant U.S. Attorney 

/s/ Stanley F. Krysa 

Attorney, Department of 
3 Justice 


(Certificate of Service) 


[ Filed Nov. 24, 1959] 


STIPULATION 


The plaintiff, Raymond Quigley, and the defendant, C. I. Fox, 
District Director of Internal Revenue, by their attorneys, hereby 
stipulate and agree that: 

1. The annexed Form 870, designated Exhibit A, is a true copy of 
the original which was signed by the plaintiff, Raymond Quigley, on July 
9, 1957, and received by the District Director of Internal Revenue, Con- 
trol Audit Division, Baltimore, Maryland, on July 15, 1957. 

2. That the letter under date of June 28, 1957, and annexed here- 
to as Exhibit B, (without the enclosure thereto) is a true copy of the 
original statutory notice of deficiency mailed to the plaintiff on June 28, 1957. 

3. Exhibit'A to this stipulation, then an unexecuted Form 870, was 
transmitted to the plaintiff along with Exhibit B hereto. 


/s/ Dewey M. Carr, /s/ Charles K. Rice, 
Attorney for Plaintiff Assistant Attorney General 
Tax Division 


/s/ Richard M. Roberts /s/ Morton L. Davis 
Chief, Claims Section Attorney, Claims Section 


Attorneys for Defendant 
/s/ Oliver Gasch, United States Attorney, Of Counsel 


[Filed Nov. 24, 1959] DD-Baltimore 


Baltimore Mr. Raymond Quigley 

Form 870 (Rev. Aug. 1954) United States Penitentiary 
U.S. TREASURY DEPT. Lewisburg, Pennsylvania 
Internal Revenue Service 


WAIVER OF RESTRICTIONS ON ASSESSMENT 
AND COLLECTION OF DEFICIENCY IN TAX 
210:SN:HWA AND 
ACCEPTANCE OF OVERASSESSMENT 
| 
Pursuant to section 6213 (d) of the Internal Revenue Code of 1954 
or corresponding provisions of prior internal revenue laws, the re- 
strictions provided in sections 6212 (a) and (b) (2) and 6213 (a) of the 
Internal Revenue Code of 1954 or corresponding provisions of prior in- 
ternal revenue laws are hereby waived and consent is given to the 
assessment and collection of the following deficiencies, together with 
interest on the tax as provided by law; and the following overassessments 


are accepted as correct: 


DEFICIENCIES 


Type of Tax Year Ended Tax Penalty 


Income Tax | Dec. 31, 1950 |$ 2,116.00 $1, 401.50 |$ 3, 517.50 
Income Tax | Dec. 31, 1951 | 2,158.23 1,429.40 | 3,587.63 
Income Tax | Dec. 31, 1952 | 5,757.20 3,794.49 | 9,551.69 
Income Tax | Dec. 31, 1953 | 13,290.30 8,763. 57 22, 053. 87 


Income Tax Dec. 31, 1954 1, 204. 21 374.50 1 1, 578.71 
OVERASSESSMENTS 


Type of Tax Year Ended Tax Penalty 
j ' 

/s/ Raymond Quigley 
(SEAL) By /s/ Raymond Quigley 7/9/57 


NOTE. --The execution and filing of this form at the address shown 
in the accompanying letter will expedite the adjustment of your tax lia- 
bility as indicated above. It is not, however, a final closing agreement 
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under section 7121 of the Internal Revenue Code of 1954, and does not, 
therefore, preclude the assertion of a deficiency or a further deficiency 
in the manner provided by law should it subsequently be determined that 
additional tax is due, nor does it extend the statutory period of limita- 
tion for refund, assessment, or collection of the tax. 

If executed with respect to a year for which a JOINT RETURN OF A 
HUSBAND AND WIFE was filed, this form must be signed by both spouses 
unless one spouse, acting under a power of attorney, signs as agent for 
the other. 

Where the taxpayer is a corporation, the form shall be signed 
with the corporate name, followed by the signature and title of such offi- 
cer or officers of the corporation as are empowered to sign for the 
corporation, in addition to which the seal of the corporation must be 
affixed. 


[Filed Nov. 24, 1959] 


U.S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Audit Division 
222 East Redwood Street 
Baltimore 2, Md. 


Office of 
District Director of Internal Revenue 


In Replying Refer To: 
210:SN:HWA June 28, 1957 


Mr. Raymond Quigley 
United States Penitentiary 
Lewisburg, Pennsylvania 


Dear Mr. Quigley: 

You are advised that the determination of your income tax liability 
for the taxable years ended December 31, 1950, December 31, 1951, 
December 31, 1952, December 31, 1953, and December 31, 1954 dis- 
closes deficiencies aggregating $24, 525.94 and penalties aggregating 
$15, 763.46 as shown in the statement attached. 
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In accordance with the provisions of existing internal reyenue laws, 
notice is hereby given of the deficiency or deficiencies mentioned. 

Within 90 days from the date of the mailing of this letter you may 
file a petition with the Tax Court of the United States, at its principal 
address, WASHINGTON 4, D.C., for a redetermination of the deficiency. 
In counting the 90 days you may not exclude any day unless the 90th day 
is a Saturday, Sunday, or legal holiday in the District of Columbia in 
which event that day is not counted as the 90th day. Otherwise Saturdays, 
Sundays, and legal holidays are to be counted in computing the 90-day 
period. | 

Should you not desire to file a petition, you are requested to execute 
the enclosed form and forward it to the District Director of Internal 
Revenue, Audit Division, 222 East Redwood Street, Baltimore 2, Mary- 
land. The signing and filing of this form will expedite the clo sing of your 
return(s) by permitting an early assessment of the deficiency or de- 
ficiencies, and will prevent the accumulation of interest, since the interest 
period terminates 30 days after receipt of the form, or on the date of 
assessment, or on the date of payment, whichever is the earliest. 

Very truly yours, | 
Russell C. Harrington | 
| 
| 


Enclosures: Commissioner, 
Statement 
IRS Publication No. 160 BY /S/ C. I. Fox 
Agreement Form District Director of Internal Revenue. 


flk 


[ Filed Dec. 1, 1959] 
STIPULATION 


| 
The plaintiff, Raymond Quigley, and the defendant, C. I. Fox, 


District Director of Internal Revenue, by their attorneys, hereby stipulate 
| 


and agree that: 
1. On August 8, 1957, the Commissioner of Internal Revenue made 
the following assessments of income taxes against the plaintiff Raymond 


Quigley: | 
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Let this be filed 2/1/59 
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Tax Penalty Interest Total 


$ 2,116.00 $1,401.50 $ 812.40 $ 4,329.90 
2, 158. 23 1, 429. 40 699.14 4,286.77 
5, 757. 20 1,519.56<— 3,794.49 11,071.25 

13, 290.30 8,763. 57 2,710.43 24,764.30 
1, 204. 21 374.50 167.30 1, 746.01 
$46, 198. 23 


MeeP. 4 
DMC, 


2. The statute of limitations on assessment of the plaintiff Ray- 
mond Quigley's income taxes for the years 1950, #884, and 1952* would Rie 
have expired on June 30, 1957, but for the fact that on June 28, 1957, a 
statutory notice of deficievicy in respect of Said years was sent to the 
plaintiff Raymond Quigley. ‘June 30, 1957 was a Sunday. 

3. Unless the plaintiff Raymond Quigley willfully attempted to 
evade or defeat the payment of his income taxes for the years 1950, 1951, 
1952, 1953 and 1954, an assessment of those taxes, other than the as- 
sessment made on August 8, 1957, is barred by the statute of limitations. 

/s/ DEWEY M. CARR 
Attorney for Plaintiff 

/s/ CHARLES K. RICE 
Assistant Attorney General 
Tax Division 


/s/ RICHARD M. ROBERTS 
Chief, Claims Section 


/s/ MORTON L. DAVIS 
Attorney, Claims Section 


Attorneys for Defendant 


® insert the following: (except as Raymond Quigley may have willfully attempted 
__to evade or defeat payment of said 


id taxes) 
OLIVER GASCH 


United States Attorney 
Of Counsel 
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| 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


| 
[Filed Dec. 1, 1959] 


Washington, x Cr 
December 1, 1959 


The above-entitled cause came on for trial before the HONORABLE 


LEONARD P. WALSH, a U.S. District Judge, at 11:15 a.m. 
i 


* * * 


DEWEY M. CARR 
was called to the stand by counsel for the Plaintiff, and having been first 
duly sworn was examined and testified as follows: 

DIRECT EXAMINATION | 
* * | 
BY MR. SEWELL: 
Q. I show you what has been marked Plaintiff's 1 for identification, 
and ask you if you recognize that? A. Yes. This is the communica- 
tion that was enclosed in the letter of May 10, 1957. | 
@. And I show you what has been marked Plaintiff's Exhibit 1-A 
for identification, and ask you if you have seen that before? A. Yes. 


This was enclosed in the letter of May 10. 

Q. And was anything else enclosed in that letter? A. ‘Nothing 
else enclosed with that letter with the exception of the statement as to 
the findings of the investigating officers. | 

Q. Now, are either one of those pieces of paper Form 872 A. No. 
The first is a letter from the Director of Internal Revenue stating to the 

taxpayer his rights under the law of the Internal Revenue, and the 
next is the computed statement of his taxes, deficiencies, and penalties, 
for the years in question. | 

Q. When you actually received this communication from the In- 
ternal Revenue, what did you do? A. I knew that--in fact, the letter 
stated that the taxpayer could protest the findings of the examining offi- 
cer. But, the protest had to be filed within thirty days from the receipt 
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of this letter. _... That would make it June 10, 1957, for 
the filing--the time allowed for the filing of the protest. I knew that Mr. 
Quigley was in Lewisburg, Pa., prison, and I knew that I couldn't talk 
with him until after the twelfth or thirteenth of June 1957, due to the 
fact that it is the law of the federal prison that a prisoner cannot talk 


or have visitors until after he has been there for thirty days, so I wrote 
the Internal Revenue asking for an extension of 15 days in which to file 
our protest. 

Q. Did you receive an answer to your communication from the 
Internal Revenue? A. ‘Yes. Some few days after that--well, it was in 
June, around about the 17th of June, I received a communication from 
the Internal Revenue acknowledging the receipt of my letter and protest. 

Q. I show you what has been marked Plaintiff's Exhibit 2 for 

identification. Is that a communication you received from the In- 
ternal Revenue? A. Yes. This is the communication of June 171 
received from the Director of Internal Revenue stating that they ac- 
knowledged receipt of my letter and protest of May 28. It further stated 
--the letter further stated that it would be necessary for the taxpayer to 
sign forms 872 to prevent the statute of limitations from running against 
his taxes for the years '51 and '52 due to the fact that the expiration date 
was June 30, 1957, and upon signing the consent form 872 in triplicate 
and returning the'copies, the additional time requested would be granted. 

Q. Now, is there something in that letter Mr. Carr, that indicates 
to you that the taxpayer had form 8722? A. No. There was nothing in 
here that would indicate that he had. They say that 872 was sent to the 
taxpayer on May 10. 

Q. Well, now, you received that communication, didn't you? 

A. Yes, I did. 

Q. Was form 872 enclosed in that communication? A. No, it 
was not. 

Q. As a result of that letter of the seventeenth, did you then send 


a letter to the Internal Revenue? A. I did. 
* * 
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A. * * * * "Tam enclosing herein the protest of Raymond 
Quigley against the findings of the examining officers in reference 
to his 1950 through '54 income tax in which he requested a hear- 


ing. 


"Tam in receipt of your letter of June 17, 1957 in reference 


to this matter wherein you requested the taxpayer to execute form 
872 for extension of the period of limitations in reference to the 
years 1950 and '52. | 

"I wish to advise that the forms were not enclosed in the 
communication of May 10. If you will forward the form to me, I 
will have the taxpayer execute the same." i 


Q. Now, did you ever get the forms from the Internal Revenue? 
A. No, I didn't. | 

Q. Did you receive them? A. No, I didn't. 

Q. And did you get in touch with Mr. Quigley? A. No. A few 
days after that, after June 20, a representative from the Internal 
Revenue's local office called me in reference to this matter. | 


Q. Yes. And was the conversation in reference to form 872? 
A. Yes, it was. | 

Q. Did you make some arrangements as to how Mr. Quigley would 
send the 872? A. Yes. We talked about it, and the representative 
said, "Well, we don't have much time to have the forms signed." Then 
I suggested that the Internal Revenue office send the forms directly to 

- Quigley at Lewisburg, Pennsylvania. I was under the impression 

that probably Harrisburg was their nearest office to Lewisburg, and I 
suggested Harrisburg, or the nearest office. The representative said 
that he didn't know whether this could be done or not. He didn't know 
whether they had an office in Harrisburg, but he would get in ouch with 
the office in Baltimore and see if this could be done. 


Q. Now, so far as you know, were any forms sent to Mr. Quigley? 
A. 872 was not sent to Mr. Quigley. 

Q. When did you find that out? A. I found that out in Pe pteuibees 
1957. | 
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Q. But after you had the conversation with the representative from 
the Internal Revenue, did you contact Mr. Quigley to inform him that 
forms would be sent tohim? A. Yes. I contacted Mr. Quigley by 
letter of June 27, 1957, and I stated to him that "a representative from 
the Internal Revenue Department will contact you in a few days to get 

your signature on a consent agreement. The statute of limitations 
expires as to your 1950 - '52 income tax in which we have filed a protest. 
It will be necessary for you to sign this consent to prevent a levy being 
issued against you in reference to their findings for the years indicated. 
It will be all right, and I suggest that you sign the waiver." 

Q. Inother words, Mr. Carr, am I correct in saying that when 
the conference was over that you had with the representative from the 
Internal Revenue, you expected him to send form 872 to Mr. Quigley? 

A. That's correct. 

Q. And this letter of June 27 that you wrote to Mr. Quigley, you 
meant for him to sign form 872? A. That's correct. 

Q@. And that was the only form you thought was going to him ? 

A. That was the only form discussed. 

Q. Now, Mr. Davis raised a question in his presentation of the 
case of your responsibility. Why did you not pick up the 872 forms? 

A. Well, I didn't know whether it was my responsibility to pick them 

up. I didn't know what type of form it was, whether it was a form that 

the government had to make out, or fill in, or just what the form was. 

They said they were sent, and I just assumed that they had a particular 
form. I didn't know it was just a form you could pick up. 

Q. In other words, you never had occasion to deal with 872? 

A. No, Inever dealt with 872. 

Q. Now, when you found this out in September--but you saw Mr. 
Quigley before September, didn't you? A. Yes. Isaw Mr. Quigley, 

I think it was the latter part of July or the first of August, or thereabouts. 


I went to Lewisburg to consult with him on other matters. And in my 


conversation with him I asked him whether or not he had signed the 
forms that the government sent him, and he said he had. 
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Q. You were still, even in August, under the impression that the 872 
was sent? A. That's correct. | 

Q. Now, when did you find out that it was not 872? A. It was in 
October of '57 that Mr. Quigley's wife came to me and suggested that 
I contact the Internal Revenue in reference to Mr. Quigley's income tax. 
So, I contacted them at the local office here and they stated Mr. Quigley 
had signed 870--form 870 agreeing to assessment as made by the in- 
vestigating officers, and that a 90-day letter had been sent tojhim, and 
they had not heard from him. Therefore, they acted in accordance with 
the laws of the Internal Revenue, and they had issued a seizure on his 
property. 

Q. Asa result of that, you filed this suit? A. Yes. As a result 
of that, I filed this suit. 

* sd i 


CROSS EXAMINATION 
BY MR. DAVIS: 
Q. Mr. Carr, you testified you understood that the Internal 


Revenue Service would take it upon itself to get the forms 872 to Mr. 
Quigley. Would you explain the basis of that understanding? A. Well, 
during my telephone conversation with the gentleman, I forget his name, 
at the local office here, I explained to him that I would be tied up in 
court on Thursday and Friday and I wouldn't be able to get to go to Lewis- 
burg, and I suggested that the papers be sent directly to Mr. Quigley. 

Q. Mr. Carr, you suggested that they be sent to Mr. Quigley. 
Were you ever told they would be sent or that somebody would take them 

to Mr. Quigley? A. I was not told that they would be sent. The 
party with whom I was speaking stated that he didn't know whether the 
papers could be sent from the nearest office, but he would contact the 
Baltimore office and see what could be done. He said he thought that was 
the best thing to do in view of the fact he had just a little time. 

Q. Didthey, at any time, tell you that they would positively be 
sent, or that somebody would take the forms to Lewisburg for Mr. Quig- 
ley's signature? A. No, they did not. 
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Q. Did you ever ask any of the Internal Revenue Service personnel 
with whom you had occasion to deal, for blank copies of the form 872 
so that you might take them to the taxpayer and have them executed? 

A. No, I didn't. 

Q. Did you have occasion to see Mr. Quigley at all during the latter 
part of June, or the early part of July, 1957? A. No. I didn't see Mr. 
Quigley until the latter part of July or the first of August, 1957. 

Q. Mr. Carr, you suggested that the Internal Revenue Service 


send these forms to Mr. Quigley at Lewisburg. Now, isn't it true that 
if the Internal Revenue Service could have mailed them to Mr. Quigley 
at Lewisburg, you yourself could have, even though you, presumably, 


had no right of visitation with your client at that time? A. That is cor- 

rect. I assumed that they could send them to him because the 
Internal Revenue had stated that they had sent the forms to him in the 
letter of May 10, so I assumed that they could send the forms and that 
they would send the forms to him. 

Q. * ***.... you had that communication in your possession, 
nevertheless, notwithstanding the fact that you did not positively under- 
stand the Internal Revenue would cause these forms to be executed, you 
did nothing? A. Oh, yes; I did something. I immediately wrote them 
and requested that they send the forms to me. That was June 20. If 
they had sent the forms to him on May 10, I was sure they could send 
the forms to me on June 20. 

Q. You wrote them a letter on June 20 knowing that you had only 
until June 28 to get this matter straightened out? A. No. I was ad- 
vised I had until June 30. 

Q. Were you aware June 30 was a Sunday? A. I wasn't aware of 
it at that time. 

Q. Were you advised at any time by the Internal Revenue Service 
that forms 872 executed by the taxpayer would have to be in their pos- 
session on the 28 of June, 1957--was that made clear to you? A. No. 
The only advice I had was it was supposed to be there by the 30th. 

Q. Nobody told you that they had to be in by the 28th because the 
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30th was a Sunday and they would have to take whatever steps they 
thought best by the 28th, Friday, of that week? A. No one told me that. 
Q. To the best of your recollection? A. That is right. 
* * * | 
RAYMOND QUIGLEY | 
was called to the stand by counsel for the Plaintiff, and having! 
sworn was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. SEWELL: 
Q. State your name, please. A. Raymond Quigley. 
Q. Where do you live, Mr. Quigley? A. At that time I lived at 
1611 Webster Street, Northwest. | 
Q. Where do you live now? A. Room 4, Box 507, Fairfax, Vir- 
ginia. 
Q. Now, you are the same Raymond Quigley who is named in this 
suit we are talking about--that all this talk is about? A. I am. 
Q. Directing your attention to 1957, were you incarcerated in 
Lewisburg in 1957? A. I was. 
Q. When did you first go there, sir? A. Some time in May. 


* * * 


Q. Did there come a time, sir, when you received some forms 
| 


from the Internal Revenue to sign? A. I did. 
@. And how were those forms presented to you for signature? 
A. By the parole officer. 
Q. Prior to your receiving those forms, had you received some 


communication from Mr. Carr? A. I did. | 
Q. Do you recall what that communication was? A. It was the 
Internal Revenue was going to send me a letter to sign to keep the statute 
of limitations from running out on years 1951 and '52. | 
Q. So after you received that letter, then you got this form; is 
that correct? A. Yes, sir; it is. 
Q. And when your parole officer called you in to sign the form, was 


it your understanding that it was the form Mr. Carr was talking about 
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in his letter? A. It was. 

Q. And you signed it? A. I signed it. 

Q. Was it your understanding this form was to prevent the statute 
of limitations from running? A. It was. 

Q. And who was there when you signed it? A. Nobody. He give 
it to me to take back to the dormitory. 

Q. Who mailed it back? A. The parole officer in Lewisburg, 
Pennsylvania. He was supposed to mail it back to Mr. Carr. 

Q. Did he tell you that? A. He told me that. 

Q. All right. Now, that is about all you know about this, isn't 
it? A. That's all I know about it. 

CROSS-EXAMINATION 
BY MR. DAVIS: 
* 2k * 

Q. Now, Mr. Quigley, when you received the form that was sent 
to you in prison, did you read the form sent to you? A. No, I didn’t. 

I took the form to the dormitory and I had been advised to sign it anyway 
by my counsel here, so I signed it as he said. 

Q. Did the letter from your attorney identify this form you re- 
ceived in the mail as--I mean, were you able to tell from the letter you 
received from your attorney the form presented to you was the one spoken 

ofinhis letter? A. Iwas not. 

Q. Did you make any effort to determine what you were signing? 
A. Ihad no chance to. 

Q. You stated you took it back to the dormitory. You apparently 
had an opportunity to read the form. A. Idid not. I just taken it back 
to the dormitory and signed it. 

Q. You just took it back and signed it. Did you read the letter 
that was transmitted with the form, Mr. Quigley? A. I did not. 

Q. You did not. Are you able to read? A. Some. 


* * * 


28 Q. You did not read the form; you just signed your name to it? 


A Idid not; I signed my name. 
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Q. Did you ask anybody to readit to you? A. Idid not, 
* * * 


EUGENE TRAVERS 
was called to the stand as a witness by counsel for the Defendant, and 
having been duly sworn was examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. DAVIS: 

Q. Please state your name and occupation. A. Eugene Travers, 
Special Representative of the District Director for the Internal Revenue, 
here in Washington. | 

Q. Mr. Travers, did you ever have occasion to contact Mr. Dewey 


M. Carr, Plaintiff's counsel, in this case? A, I did. 
Q. Would you please state the purpose of your contact? ! A. The 
purpose of my contact with Mr. Carr was to obtain forms 872 extending 
40 the statutory period of limitation for the tax years 1950 and '52 of 
Mr. Quigley. | 
Q. Did you, at any time, advise Mr. Carr that Internal Revenue 
personnel would mail forms 872 to the Plaintiff, Quigley? A. I did not. 
Q. Did you at any time, advise Mr. Carr that the Internal Revenue 


Service personnel would, in person, contact the Plaintiff for purposes of 
securing his signature to form 872? A. I did not. | 
Q. Mr. Travers, in the course of your conversation with Mr. Carr, 
did Mr. Carr suggest any procedure such as that? A. He suggested it, 
yes, and I told him that we had no provision. for having anyone from the 
Internal Revenue Service contact Mr. Quigley at the Lewisburg Penitentiary. 
Q. Did you advise Mr. Carr of any deadline? 
MR. SEWELL: Your Honor, I don't think he ought to lead him. 
THE COURT: Are you objecting? | 
MR. SEWELL: Yes. | 
THE COURT: Objection is sustained. Counsel may rephrase the 


question. | 
41 BY MR. DAVIS: | 
Q. Mr. Travers, was Mr. Carr advised of any time within which 
the 872 must be signed and returned to the Internal Revenue Service? 


A. Mr. Carr was advised several times, and a deadline was established 
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as eleven o'clock in the forenoon of June 28, 1957 that the 872 should be 
in my hands, and I have the authority to sign the District Director's name 
to these forms. 

Q. Was Mr. Carr given any explanation for the deadline being 
set? 

MR. SEWELL: I object to this question principally because I 
don't understand it, Your Honor. 

MR. DAVIS: Well, Your Honor, on direct testimony they went 
into the nature of these conversations and the understanding that Mr. Carr-- 

MR. SEWELL: His question was did Mr. Carr give any explanation 
as to the deadline. 

MR. DAVIS: Correction. I asked Mr. Travers if he gave him any 
explanation to the deadline date. 

THE WITNESS: The explanation was given to Mr. Carr that the 
statute of limitations would expire on the 30th, which happened to be 
Sunday, and in order for us to perform we would have to have either the 


872 on the 28th or otherwise the statutory notice would be issued. 
CROSS-EXAMINATION 
BY MR. SEWELL: 
Q. What is your name, sir? A. Eugene Travers. 


Q. What did you say your position is? A. Iam Special Repre- 
sentative of the District Director here in Washington. 

Q. Are you in the Audit Division? A. Yes. 

Q. It was not established when you had this conversation with Mr. 
Carr. When was it? A. It was on or about the 25th of June '57. That 
is my first contact with Mr. Carr. 

Q. Now, is! that your first contact with this case? A. As far as 
I know, it was; yes. 

Q. Do you know who had been handling the case prior to that, in- 
sofar as 872-- 

MR. DAVIS: Objection, Your Honor, as being wholly immaterial 
and has nothing to do with Mr. Travers' direct examination-- 

THE COURT: The objection will be overruled. If the witness knows, 
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he may answer. 
THE WITNESS: Would you rephrase your question, please--re- 


peat it? 
BY MR. SEWELL: 
Q. My question was, do you know who was handling the 872 be- 
fore you? A. Mr. Molesky was the person in Baltimore whd contacted 
me to contact Mr. Carr. 


Q. Ishe here today? A. Yes. | 

Q. I show you a letter marked Plaintiff's Exhibit 2 in evidence: 
Did you ever see this letter before? A. I think I have seen copies in our 
records; yes. | 

Q. My question is, did 5 you see this letter prior to your call to 
Mr. Carr on the 25th of June? A. No. No. 

Q. You saw this letter since then? A. That's right. 

Q. Are you the one who told Mr. Carr you didn't know phether 
there was a field office in Harrisburg? A. I don't recall telling Mr. 


| 
Carr anything about Harrisburg because Pennsylvania is another collec- 


tion--is another District, and we are without authority to operate out- 
side of the Maryland district. 


| 
| 
| 

Q. My question merely goes to the fact, Mr. Travers, did you 
tell him you didn't know whether there was an office there? A. I don't 
remember that. | 

Q. Is there an office there? A. I couldn't answer that. I pre- 
sume there is, since it is the capital. | 

Q. How long have you been with the service? A. Since 1941. 

Q. Now, on the 25th of June 1957, you had three days to go to 
get the forms; is that correct? A. If it was the 25th; yes. I say, on or 
about; I'm not positive as to that date. 

Q. Did you tell Mr. Carr at the time you talked with him you would 
contact the Baltimore office and see what could be worked out? A. No. 
If you are referring to having a representative contact Mr. Quigley, I 
told Mr. Carr definitely we would not. 
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Q. Did you make a statement to him you would contact the Balti- 
more office and find out what could happen? A. No. 

Q. What was the final determination that was made from the con- 
versation you had with Mr. Carr? What was determined? What was 
the outcome of the conversation? A. Well, that is pretty hard to say 
because Mr. Carr didn't seem to be too concerned about the statute 
expiring. 

Q. You either? A. Beg pardon? 

Q. You either? You didn't care either? A. I certainly did. We 

had a -- if the statute expired without either obtaining the 872 or 
the issuance of the statutory notice, then we would forever lose the tax. 

Q. What did you do from the 25th--the last three days--did you 
do anything in notifying Mr. Carr again, after you talked with somebody, 
he had better get the forms in? A. No, because my conversation with 
Mr. Carr--I established the deadline at eleven a. m. on the 28th. 

Q. You have the authority too, Mr. Travers? A. No. I don't 
know what you mean by authority. 

Q. You say you established the deadline. Now, the statute says 
it expired June 30. That is the end of the fiscal year and this letter, 
which was marked Plaintiff's Exhibit 2 and is in evidence, also tells 
Mr. Carr that the deadline expired on June 30. Now, you told him you 
set a deadline, you just testified, as eleven o'clock on the 28th. A. Let 
me correct that. ‘Mr. Molesky, who first contacted me to contact Mr. 
Carr, established this deadline, and I transmitted it on to Mr. Carr. 

Q. Well, were you all closing at eleven o'clock that day, or some- 
thing? A. No, but we either had to have the 872 or had to issue a 
statutory notice, and it does take time to issue a statutory notice. 

Q. Well, how much time? A. I couldn't answer that. 


Q. Well, did you know Mr. Quigley was in the penitentiary when you 
were talking to Mr. Carr? A. Mr. Carr so informed me. 

Q. Do you know who the writer of the letter of June 17 was? 
A. No, Ido not. 

Q. All of you have authority to sign Mr. Fox's name? A. A certain 
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few; yes. 
Q@. Did Mr. Molesky have it, the gentleman out here today, who 
gave you the order--does he have the right to sign his name? A. I 


couldn't answer that. I presume he did. 


Q. Youdid? A. Ido. | 

Q. You know nothing of this letter? A. No. ! 

Q. Is it customary, Mr. Travers, for the Service to send 872 
forms? <A. We have sent out 872's; yes. | 

Q. Is ita customary practice? A. I couldn't answer that be- 
cause that is a function done by the headquarters office in Baltimore. 

Q. Well, do you know of any reason why they would send them to 
some people, and not to others? You are aware, after having seen this 
letter, aren't you, sir, that they said they sent the forms to Quigley on 
May 10? You are aware the Service said they did that? A. Iam aware 
of that; yes. | 

Q. And that is ina letter signed by Mr. Fox? A. Yes, 

Q. But you say that was an unusual, or was that the usual procedure? 
A. Isee nothing unusual about it, to answer your question. 

Q. If they sent them on May 10, 1957, do you know of any reason 
why they couldn't have sent them after May 10 when they were notified 


that they were not enclosed in the May 10 letter? A. I know of no 


reason. 


Q. And your exact conversation with Mr. Carr was you were posi- 
tive with him that you could not send a representative to see Mr. Quigley ? 


A. That's correct. | 

@. And that you could not send the forms tohim? A. No. 

Q. You didn't tell him that? A. No. I didn't tell him that. That 
was not discussed. i 

Q. Did Mr. Carr suggest to you to send the forms directly to 
Mr. Quigley? Was that suggestion made to you? A. He may have. 

Q. Why is it you can't remember that, Mr. Travers? A. Tele- 
phone conversation that long ago is-- ! 
Q@. You are pretty certain about your telling him you couldn't send 

| 
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anybody up there? A. Yes. 

Q. How are you uncertain when we get to the point to mail the forms 
directly tohim? A. Well, first of all, having mailed forms, nothing 
would have been accomplished had we mailed the forms as late as the 
25th of June when the statute was expiring on the 30th, and the last two 
days were not work days. 

Q. How long does it take a letter to go to rebar? A. I 
couldn't answer that. 

Q. You must have, Mr. Travers; you reached a conclusion that 
nothing could be accomplished by sending it. A. I presume that under 
normal circumstances it would get there in one day. 

Q. Did you make this determination yourself? A. What determi- 
nation? 

Q. That nothing could be accomplished by mailing the forms. 

A. Well, time was of the essence. 

Q. Is that why you didn't sendthem? A. Yes. That would 
normally be the reason; yes. 

Q. Itake it you did say you were going to send them or indicate 
you might send them, and you later found out nothing could be accom- 
plished and you didn't send them; isn't that what happened? A. No. 

Q. Did you ever suggest to Mr. Carr to come to your office and 
pick them up? A. No, sir. 

Q. Did you have them in your office? A. We have them in our 
office. They are available. 

Q. Could you tell me why you didn't suggest to him to pick them up? 
A. No reason why. I would think Mr. Carr would be that interested 
in his client and he would stop in and pick them up. 

Q. The two of you were discussing how you were going to get these 


forms signed in 2 hurry, and it never occurred to you to--he suggested to 
you to mail them, but you didn't suggest to him to pick them up? A. I 
didn't suggest it. No reason why. 
Q. I think you testified on direct you talked with Mr. Carr several 
times? A. Well, it could have been; definitely more than once. 
How many times, I don't know. 
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Q. The first time you talked with him was around the 25th? 
A. Yes. | 

Q. You talked with him after that? A. I may have, yes, to de- 
termine if the 872's had been obtained. 

Q. You called Mr. Carr and asked him that? A. I say I may have, 
yes. | 
Q. Didn't you know that 870 went out to Mr. Quigley? A. No. 
Q. You didn't know that? A. No. ! 
Q. But you knew the 872's didn't go, so far as you were con- 
cerned, A. That's correct. 

MR. SEWELL: I have nothing else. 

THE COURT: Any further questions? 

MR. DAVIS: Yes. 

REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Mr. Travers, did you ever receive an executed fortn 872 at 

any time, executed by Mr. Quigley subsequent to the 28th day of 
June 1957? A. No, sir. | 

Q. Are you in any way responsible or associated with the function 
of transmitting a deficiency notice to a tax payer? A. No. 

MR. DAVIS: I have no further questions. 

THE COURT: You may step down. 

(Witness excused. ) 


Thereupon 
JOSEPH F. MOLESKY | 
was called to the stand by counsel for the Defendant, and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. DAVIS: | 
Q. State your name and occupation. A. My name is Joseph F. 
Molesky. 
Q. Your occupation? A. Chief of the Audit Review sat of the 
Baltimore District, Internal Revenue Service. 
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Q. What was your occupation on or about June 28, 1957? A. 


The same. 

Q. Did you, any time during the month of June 1987, have occasion 
to ask any Internal Revenue Service personnel to contact Dewey M. Carr? 
A. Yes, sir. 

@. Who was that? A. Mr. Eugene Travers of our Washington 
office. 

Q. For what purpose did you ask him to contact Mr. Carr? 

A. Well, specifically, to get in touch with Mr. Carr because the cir- 
cumstances of a case that he represented, Mr. Raymond Quigley, was 
brought to my attention, and there appeared to be a situation that re- 
quired very quick'action. The attorney, Mr. Carr, requested an ex- 
tension of time for filing a protest and I soon learned--of course, 
matters of that kind are called to my attention only when there is a 
matter of the running of the tates of limitations--and in this case we 
only had a matter of a few days, and so in order to give Mr. Carr or 
his client the opportunity to protest this case at the lower levels, I 
sat a while and wondered how this could be done, and then I thought of 
Mr. Travers. Ialso learned--found out definitely, that he was authorized 
to execute a consent, and upon learning these facts I got in touch with 
him. 

Q. What did you ask him todo? A. I tried--I asked him to call 
the attorney and tell him that if he wished to protest this case, that we 

would need an extension of time, that the statute was expiring on 
June 30, which was a Sunday, and we, of course were not working on 
Saturday and Sunday, and it would be necessary that that consent be in 
his hands and he will notify me of that fact, and then we would issue the 
--grant the fifteen days involved. Otherwise, I said it would be neces- 
sary under the law to issue a statutory notice. 

Q. Did Mr. Travers advise you that he had secured the necessary 
consent? A. Well, I told him about what the situation was and he, of 
course--I called him by phone and he was to call Mr. Carr and-- 

MR. SEWELL: The answer isn't responsive, Your Honor. 
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BY MR. DAVIS: 

Q. What I asked was, whether or not Mr. Travers ever , advised 
you he had secured the executed forms? A. He ever advised me that 
he had? | 

Q. Yes. Did he ever advise you that he got-- A. Oh, no, sir. 
He called me up and told me he did not get them. | 

Q. What did you do upon learning that the consent had not been 
obtained? A. Well, because of the short time involved we had prepared 
already the statutory notice, and I instructed the employee involved i in 

its preparation that it shall be mailed at eleven o "clock Friday. 

Mr. Carr, of course, was to be told that unless we received it at 
that time that the statutory notice would be mailed. | 

Q. Was a form 870 included with the statutory notice? ! A. I 
would have to presume that-- | 


Q. Let me ask you this: is it customary for the ineienion of a 
form 870 with a statutory notice? A. Yes. It is part of the 90-day 
letter. The letter itself refers to the particular 870 erolaming its 
purpose. | 

Q. Did you ever receive an executed form 870? A. I personally? 

Q. Did the office--your office? A. Iam aware we did receive 
one sometime in July. | 

* * 
CROSS-EXAMINATION 
BY MR. SEWELL: | 

Q. Ishow you, Mr. Molesky, what has been marked Plaintiff's 
Exhibit 2, andis in evidence. Did you write this letter? A. Personally, 
I didn't write it. ! 

Q. Where is itfrom? It was from the Audit Division; you are 
head of that division, aren't you? A. Not the Audit. Iam Chief a the 
Review Staff of the Audit Division. | 

Q. Look at this exhibit and see if you have seen it before. Tell 
us whether you have seen it. A. I would say prior to the matter being 
called to me as a result of this case, no. | 
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Q. Well, the matter was called to you as a result of this case 
when? A. Imay change that; I may have signed this. 

Q. Yes. A. I may have signed this on behalf of the Director. 

Q. Did you read it? A. Probably, yes. I wouldn't say yes or no. 
I usually scan most of these letters. We have between two and three 
hundred statutory notices issued a month. Now, in some instances I sign 
the thirty-day letters, and in some instances we stamp in the-- 

Q. Is this a thirty-day letter? A. No. This kind of item could 
either be stamped or signed by me, depending on how busy I am. 

Q. Iwill show you the original. A. It is nota formal document. 

Q. This is your signature--that is your writing? A. No, it 
isn't. 

Q. Who else in your office could do this? A. Some of the clerks 
can. You see, that is not a formal letter. Anyone I authorize can do so-- 
a clerk can do that. 

Q. Mr. Taylor--is he here? A. No. 

Q. Prior to your calling Mr. Travers you had seen this letter, 
hadn't you? A. I would have to say that if 1 didn't see it, I know about 
it. 


Q. You know, sir, that this letter dated June 17 states to Mr. 
Carr--states that Form 872 was mailed on May 10, 1957. Now, I ask 

you is that customary to mail out 872's? A. Yes, sir. Simul- 
taneously with the issuance of a thirty-day letter we issue under separate 


cover a letter requesting an extension of time, and that is to allow us, 
the appellate staff, sufficient time within which to grant a hearing, and 
hear it. It is really for the taxpayer's benefit. 

Q. On June 20--you know that on the 21st of June, at least, you 
received a protest from Mr. Carr for Mr. Quigley—the protest was re- 
ceived. Do you know about that? A. I would have to say it was re- 
ceived; yes. 

Q. It was ten days before the statutory period would have expired 
June 30. Now, I would like to ask you, Mr. Molesky who authorized you 
to change the time of the statute from June 30 to June 28 at eleven o'clock? 


A. Well, we do not work on Saturday or Sunday. 
Q. Yes. A. Receiving the mail--the possibility of the mail not 
coming in on Monday--the possible damage that would cause the taxpayer-- 
because, don't forget, this is a matter for the interested taxpayer--I 
took no chances. I want it on Friday because then it would assure me 
that what I did would be okay, otherwise we would issue the notice--it 
would be too late to issue the notice on Monday, and I wanted to-- 
Q. Well--excuse me--isn't it customary in the Internal Revenue 


Service, as it is in most government agencies, that if the date a docu- 
ment is due falls on Sunday or a holiday it is customary to extend it to 
the next business day, which would be Monday? A. No, sir. 

Q. Don't you do that when the 15th of March--of April, comes on 
Sunday--don't they have until Monday? A. That is all statutory law. 

Q. Isn't that statutory law? A. Yes. And that is why we didn't 
do it because the law says we can't. | 

@. Youdid. A. No. Idon't think so. ! 

Q. You changed it from the 30th to the 28th, anda specific hour-- 
eleven o'clock. A. I don't consider that changing the statutory period. 

Q. You don't? A. No. There is no statutory factor involved on 
the 28th except the issuance of the statutory notice. We could issue that 
any time, sir. We don't have to ask him for a thirty-day letter. That 
is a privilege we give him, not under the law, but an ae 
policy. 

Q. The fact remains, Mr. Molesky, the statute of limitations would 
not expire until the 30th day of June 1957; isn't that correct? A. Yes. 

Q. And the fact also is that you changed it to the 28th of June at 
eleven o'clock; isn't that correct? A. I didn't change the statute; I 
changed the fact that it fell on a certain date. I couldn't EEE the 
statute myself. Iam not that powerful. 

Q. Well, what did you do for Mr. Quigley? You told Mr. Travers, 
--didn't you testify you told Mr. Travers to tell Mr. Carr that if that 
872 was not in Mr. Travers' hands by the 28th of June at eleven ° ‘clock _ 
you were going to issue the letter? A. That's right. 
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Q. After you issued the letter, the filing of form 872 is of no ef- 
fect, isn't it? A. Right. 

Q. So, in effect, you did change the statute, didn't you? 

THE COURT: Justa minute. It is a moot question, isn't it? 

MR. SEWELL: Your Honor, it might be moot. 

THE COURT: Well, if you had filed between the 28th and the 30th, 
the Court could see where it is material, but you concede it was not 

filed. 

MR. SEWELL: I can also see if the message was delivered to Mr. 
Carr it was to be by eleven o'clock the 28th, he might reach the same 
conclusion Mr. Travers reached--it would be no use to file it. 

THE COURT: Let's proceed to the facts that we have in this case. 

BY MR. SEWELL: 

Q. Did Mr.| Travers call you and tell you of the conversation he 
had with Mr. Carr? A. Yes. 

Q. Did he mention to you, sir, that Mr. Carr suggested sending 
the forms directly to Mr. Quigley, the 872? A. No, sir. 

Q. He didn't tell you that? A. No, sir. Mr. Travers was to 
furnish Mr. Carr with these forms for personal delivery because, 
otherwise, it would be impossible to get them intime. That is why I 
called him. 

Q. You instructed Mr. Travers to personally furnish Mr. Carr the 
forms? A. Yes, sir. 

Q. If what? A. If he wanted them--if he could have them exe- 
cuted. If Mr. Carr said he wanted them, we would send a man over to 

Mr. Carr's office and arrange to have Mr. Carr pick them up. 
That was the purpose of the telephone--my concern for Mr. Carr in 
getting the 872 to him for delivery to a man who couldn't help himself. 

Q. You told Mr. Travers this? A. Absolutely. That was the 
only purpose of my calling him. 

Q. When he called you back did he say Mr. Carr didn't want the 
forms? A. He told me that Mr. Carr told him that he couldn't make it 
to Lewisburg, I believe it was, and I-- 

Q. And what? <A. I felt that apparently he wasn't interested in 
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protesting the case any further; that is all. It happens quite often. 

Q. But the protest had been filed at that time. A. It would not 
be honored, sir. | 

Q. It had been filed. A. It hadn't been filed. The provision in the 
letter stated that unless we got the 872 we would not honor a protest. 
That was the second letter simultaneously written when the thirty-day 
letter was written. | 

Q. Would you say this conversation you had with Mr. Travers 
was around the 25th of June? A. That would make it about three days, 

or so; yes. | 

Q. Are you aware of the fact that the protest was sent in on 
June 20? A. Yes. That is why I was concerned. I wanted to give that 
man an opportunity to protest. 

Q. And you are aware that in that same letter in which the protest 
was enclosed that Mr. Carr stated that the form 872 was not enclosed in 
the May 10 letter? A. Yes. That caused me to get in touch with him 
personally. | 

Q. Do you remember when this was brought to your attention, the 
June 20 letter? A. Prior to that time I had no contact since it was 
routine up until then. | 

Q. Would you say that the June 20 letter was brought to your at- 
tention immediately after it arrived in your office? A. The letter re- 
quested a fifteen day extension--is probably what caused it. | 

Q. That was the letter of May 28. A. Well, I don't know what 
you are driving at. 

Q. Well, I was trying to find out, sir, when it first came to your 
attention. By this letter, which is in evidence, from the audit division, 
they received the letter of--they acknowledged receipt of the letter of 
May 28 requesting a fifteen day extension. A. I would say it would be 

the letter nearest to the last few days of the month. : 

Q. That would be the 20th. A. Probably; yes. I would say that; 


yes. 


Q. When Mr. Travers called you back did he suggest to you that 
| 
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Mr. Carr asked him whether the representative from the Harrisburg 
office could do this job? A. Yes, he did. He said Mr. Carr had sug- 
gested that perhaps we, having offices in Pennsylvania, might use one 

of our men to deliver such forms to Mr. Quigley, and without my saying 
anything, Mr. Travers said--and I told him definitely we wouldn't do that, 
and I told him you are absolutely right, we couldn't do that; it is not within 
our jurisdiction or responsibility. It was Mr. Quigley or his attorney's 
responsibility to get the consent tous. We didn’t care whether we got 
them or not, except to help him. 

Q. When would you say you prepared the 870 and the other letter 
that went out--the 90-day letter? A. Yes. 

Q. Yes. A. When did we prepare it? 

Q@. When was it prepared? You sentit. A. The 90-day letter-- 
the statutory notice--that was already written a day or so before, ready 
to be mailed on Friday at eleven o'clock. I waited until eleven o'clock on 

the dot myself. I personally supervised this, and it went out 
registered mail. 

Q@. Would you say seven or eight days before? A. No, sir. It is 
not to our advantage to write these notices because it takes time to write 


a notice, and we would prefer to ship it to the appellate division for their 


action. 
ok * * 

Q. When you had this 90-day letter mailed, you knew the protest 
was in? A. Yes, sir. 

Q. And you say you notified Mr. Carr it would not be honored? 
A. Itold Mr. Travers to tell Mr. Carr exactly what his rights would be 
--his appeal rights. He told him the next step would be to petition the 
Tax Court. I was trying to do him a favor. 

Q. They do have those 872 forms here in Washington? A. Oh, 
yes. 

Q. Mr. Travers had them? A. Yes, sir. He is a special repre- 
sentative of the District Director of Baltimore and also group supervisor-- 

I'm sure they were available. 
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Q. Mr. Travers' specific instructions from you were to see that 
Mr. Carr got some 872's? A. If Mr. Carr wanted them, we would go 
to the extent of delivering them to him, or have Mr. Carr pick them up. 

Q. This may not be a pertinent question, but how was he to de- 


termine whether he wanted them? Did he have to ask for them? 
* * * ! 

Q. How was Mr. Travers to determine whether Mr. Carr wanted 
the forms? Was Mr. Carr to ask for the forms? A. I asked Mr. 
Travers to try to get in touch with Mr. Carr and tell him the situation. 

@. Did Mr. Travers tell you that he asked him whether he wanted 
the forms? A. He told me he talked to Mr. Carr and told me exactly 
what-- i 

Q. Did he tell you that he asked him whether he wanted the forms? ° 

A. I would have to assume yes, because, otherwise, it would 


be a ridiculous conversation. 


* 


[ Filed Dec. 8, 1959] 


PROPOSED FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW 


This matter came on before the Court on December 1, 1959, for 
| 
trial by the Court sitting without a jury. Counsel for plaintiff makes the 
following proposed findings of fact and conclusions of law. 


| 
PROPOSED FINDINGS OF FACT 


1. Onor about May 10, 1957, the office of the District Director 
of Internal Revenue Service at Baltimore, Maryland, sent to the Washington 
address of the plaintiff a preliminary notice of deficiency of income tax 
for the calendar years 1950 to 1954 inclusive. The plaintiff was at the 
time confined in the United States Penitentiary, Lewisburg, Pennsyl- 
vania. | 


2. Also, enclosed in the letter of May 10, 1957 was a form letter 
| 
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(PL’s Ex. LA) informing plaintiff that he had 30 days in which to file a 
protest. 

3. The letter of May 10, 1957, was delivered to the attorney for 
the plaintiff on or about May 28, 1957. The attorney could not visit the 
plaintiff until after June 10, 1957, because of the quarantine period and 
on May 28, 1957, attorney for the plaintiff wrote Internal Revenue Ser- 
vice requesting an extension of 15 days in which to file the protest for 
his client. 

4. By letter dated, June 17, 1957, the Internal Revenue Service 
acknowledged receipt of the letter dated May 28, 1957, from the attorney 
for plaintiff requesting the extension. (PL'S EX. 2). The letter also in- 
formed plaintiff that form 872 must be executed and that the forms were 
sent to the taxpayer on May 10, 1957. 

5. That the form 872 was never received by the taxpayer on May 
10, 1957 or any other time. 

6. That it is normal practice that the form 872 is sent to the tax- 
payer whenever it is to be used. 

7. That on June 20, 1957, Dewey M. Carr, attorney for plaintiff 
mailed the protest of his client, power of attorney and statement relative 
to fees to the Director of Internal Revenue, and also informed him that 
the form 872 was not enclosed in the letter of May 10, 1957, nor was it 
received. The attorney for plaintiff in this letter asked that the forms be 
sent to him and he would have them executed by his client prior to June 
30, 1957, when the statute ran. 

8. That onior about June 25, 1957, Mr. Molesky, of the Internal 
Revenue Service, Baltimore office, telephoned a Mr. Travers of the 
Washington office’ of Internal Revenue Service and instructed Mr. Travers 
to contact the attorney for plaintiff and determine whether the attorney 
had the forms and if not to send the forms to the attorney by messenger 


or have the attorney pick them up. Mr. Travers never asked the at- 
torney for plaintiff about the forms but, determined in his own mind that 


to send the forms now would be a useless act because as per instructions 
from Mr. Moleskey, the forms would have to be executed and in the hands 
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of Mr. Travers by 11:00 A.M., June 28, 1957, because the 30th fell 
ona Sunday. That as a result of this conversation the attorney was in- 
formed that the Baltimore office would be consulted and Mr. Travers 
would let him know. No word was ever transmitted to the attorney for the 
plaintiff concerning the forms. | 

9. On June 27, 1957, the attorney for the plaintiff sent his client 
a letter stating that he would be contacted about his signature on a con- 
sent form dealing with the statute of limitations for his 1950-52 taxes. 
The attorney for plaintiff advised plaintiff to sign the waiver. 

10. The Internal Revenue Service sent forms to the plaintiff to 
sign subsequent to the plaintiff's receipt of the June 27, 1957, letter 
from his attorney. The forms sent were not form 872 but form 870 which 
taxpayer by signing agreed to the assessments as made. | 


| 
CONCLUSIONS OF LAW | 

1. The plaintiff signed the form 870 under duress of a psycho- 
logical nature which rendered his action not free and voluntary. 

2. When the attorney for plaintiff requested by letter of June 20, 
1957, that the forms 872 be sent to him, had they been sent by the Ser- 
vice at that time it seems likely that they would have been executed and 
returned in time to meet the deadline. | 

3. That because Mr. Travers of the Washington office did not 
follow the instructions of Mr. Moleskey of the Baltimore office the tax- 


payer was denied the equity of the situation. | 
4. That because he was confined the plaintiff should not and could 


not be made to suffer a detriment because of the action or inaction of 
| 
some other party. 


The Court finds that plaintiff has been denied equity in this matter 
and that the position of Internal Revenue Service will not be materially 
changed by setting aside the form 870 signed by the plaintiff and the Court 


therefore finds for the plaintiff. 
Appropriate entry to be made on day of 19 | 
| 
Dewey M. Carr and Wilbur W. Sewell 
Attorneys for ESSE | | 
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[ Filed Dec. 8, 1959] 


[ PROPOSED] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for trial on December 1, 1959, and the 
Court, upon testimony adduced in open court, stipulations, and argu- 
ments of counsel, doth find the facts and doth state the conclusions of 
law as follows: 

FINDINGS OF FACT 


1. This is an action brought by Raymond Quigley against C. I. 
Fox, District Director of Internal Revenue, to (1) set aside certain 
levies and seizures issued and made by defendant to collect internal 
revenue assessments against plaintiff which are unpaid and (2) to per- 
manently enjoin defendant from seizing and disposing of plaintiff's 
property to collect said assessments. 
2. On June 17, 1957, defendant sent a letter to plaintiff's counsel 
which stated: 
Receipt is acknowledged of your letter dated May 28, 
1957 requesting an extension of 15 days within which to 
file a protest. 
The statute of limitations on the assessment of the 
deficiency in tax for the years 1950 and 1952 will expire 
on June 30, 1957. In order that sufficient time may be 
allowed for preparation of your protest and at the same 
time enable this office to give the protest proper con- 
sideration, it is the taxpayer's privilege to request an ex- 
tension of the period of limitations by executing the con- 
sents, Forms 872 that were sent to the taxpayer on May 
10, 1957. 
Upon signing the consents in triplicate and returning 
all copies to this office promptly, the additional time re- 
quested will be granted. In the event that no reply is re- 
ceived from you within five days from the date of this 
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letter, such steps as may be necessary to protect the 
Government's interest will be taken. 


3. On June 20, plaintiff's counsel sent a letter to defendant which 
stated: 
I am enclosing herein the protest of Raymond Quigley 

against the findings of the Examining Officers in reference 

to his 1950 through 1954 income tax, in which we request 

a hearing. 


I am in receipt of your letter of June 17, 1957, in 
reference to this matter wherein you requested the tax- 
payer execute Form 872 for extention [sic] of the period 


of limitations in reference to years 1950 and 1952. I wish 
to advise that the forms were not enclosed in the communica- 


| 
tion of May 10th. If you will forward the forms to me, I will 
| 


4. Onor about June 25, 1957, a special representative of defend- 


have the taxpayer to execute the same. 


ant operating out of defendant's local office and under the instructions 
of the chief of defendant's review staff, had telephone conversations 
with plaintiff's counsel wherein he advised plaintiff's counsel that con- 
sent Forms 872 for the calendar years 1950 and 1952 executed by the 
plaintiff would have to be received by defendant by 11:00 a. m., Friday, 
June 28, 1957, and that if they were not so received by that time that 
statutory notices of deficiency would be issued to plaintiff. Plaintiff's 
counsel was not advised that the Internal Revenue Service would have 
one of its personnel contact the plaintiff for the purpose of obtaining 
his signature on Forms 872 nor was he advised that the Internal Revenue 
Service would mail Forms 872 to the plaintiff. The date, Friday, June 
28, 1957, for receipt of the Forms 872 executed by the plaintiff was 
selected because it was the last working day before the date determined 
by the Internal Revenue Service to be the date of the expiration of the 
statute of limitations on assessment of the plaintiff's income taxes 

for the years 1950 and 1952. Nevertheless, on June 27, 1957, plaintiff's 


counsel sent a letter to the plaintiff which contained the following: 


42 


A representative from the Internal Revenue Department 
will contact you in a few days to get your signature on a 
consent agreement. The statute of limitation expires as 
to your 1950-1952 income tax, in which we have filed a 
protest. It will be necessary for you to sign this consent 


to prevent a levy from being issued against you in reference 
to their findings for the years indicated. [Emphasis added] 
It will be alright [sic] and I suggest that you sign the 


waiver. 


5, Executed Forms 872 were not received and on June 28, 1957, a 
statutory notice of deficiency in respect of plaintiff's income taxes for 
the years ended December 31, 1950, through December 31, 1954, inclusive, 
was mailed to the plaintiff. As is customary, an unexecuted Form 870 
was transmitted with the statutory notice of deficiency. 

6. The statutory notice of deficiency sent to the plaintiff contained 
inter alia, the following: 

Within 90 days from the date of the mailing of this letter 

you may file a petition with the Tax Court of the United States, 

at its principal address, WASHINGTON 4, D. C., for a redeter- 

mination of the deficiency. * * * 

Should you not desire to file a petition, you are requested 

to execute the enclosed form and forward it to the District 

Director of Internal Revenue, Audit Division, 222 East Red- 

wood Street, Baltimore 2, Maryland. The signing and filing 

of this form will expedite the closing of your return(s) by 

permitting an early assessment of the deficiency or defi- 

ciencies, and will prevent the accumulation of interest, 

since the interest period terminates 30 days after receipt 

of the form, or on the date of assessment, or on the date 

of payment, whichever is the earliest. 
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7. On July 9, 1957, the plaintiff signed the Form 870 transmitted 
with the statutory notice of deficiency and on July 15, 1957, the signed 
Form 870 was received by the District Director of Internal Revenue, 
Control Audit Division, Baltimore, Maryland. The Form 870 signed 
by the plaintiff contained, inter alia, the following: ! 


WAIVER OF RESTRICTIONS ON ASSESSMENT AND 
COLLECTION OF DEFICIENCY IN TAX 
AND 
ACCEPTANCE OF OVERASSESSMENT 


Pursuant to section 6213(d) of the Internal Revenue | 
Code of 1954 or corresponding provisions of prior internal 


revenue laws, the restrictions provided in section 6212(a) 
and (b)(2) and 6213(a) of the Internal Revenue Code of 1954 
or corresponding provisions of prior internal revenue laws 


are hereby waived and consent is given to the assessment 
and collection of the following deficiencies, together with 


interest on the tax as provided by law; and the following 
overassessments are accepted as correct: [Emphasis | 
added]. | 


* * * | 
Note. - The execution and filing of this form at the | 
address shown in the accompanying letter will expedite 
the adjustment of your tax liability as indicated above. | 
It is not, however, a final closing agreement under section 
7121 of the Internal Revenue Code of 1954, and does not, 
therefore, preclude the assertion of a deficiency in the 
manner provided by law should it subsequently be deter- 
mined that additional tax is due, nor does it extend the | 
statutory period of limitation for refund, assessment, or 
collection of the tax. [ Emphasis added]. | 


| 
8. On August 8, 1957, the Commissioner of Internal Revenue made 
| 
assessments of income taxes, penalties and interest against the plaintiff 
| 
for the year 1950-54, inclusive, in the total sum of $46,198.23, which 
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assessment was made within ninety days from the mailing of the 
statutory notice of deficiency to the plaintiff. 

9, The parties have stipulated that, in the absence of fraud and 
the sending of the statutory notice of deficiency, the statute of limita- 
tions on assessment of the plaintiff's income taxes for the years 1950 
and 1952 would have expired June 30, 1957. The Internal Revenue 
Service evidently was not relying on the tenuous basis of fraud in 
determining when a timely assessment for 1950 and 1952 must be 
made. 

10. Plaintiff offered no evidence to show that his remedy at law, 
an action for a refund, is inadequate. 

11. Plaintiff's signing the Form 870 was not induced by any fraud, 
duress or improper coercion by Internal Revenue Service personnel 
nor was it induced by any arbitrary or oppressive conduct by any 
Internal Revenue Service personnel. 

12. If the plaintiff did not intend to sign a Form 870, then his 
action of signing the involved Form 870 occurred through his unilateral 
mistake. 

CONCLUSIONS OF LAW 

1. A unilateral mistake by a person signing a Form 870 as to 
the nature of the Form 870 by which form the person agrees to the 
assessment of a tax is not grounds for declaring the Form 870 void. 

2. That the Form 870 executed by the plaintiff is not void because 
plaintiff has not shown extraordinary circumstances in connection with 
its execution by him. See Wheeler v. Holland, 120 F.Supp. 383, 
affirmed per curiam, 218 F.2d 482 (C.A. 5); Monge v. Smyth, 100 F. 
Supp. 821, affirmed, 229 F.2d 361 (C.A. 9); Mitsukiyo Yoshimura v. 
Alsup, 167 F.2d 104 (C.A. 9). 

3. That Section 7421(a) of the Internal Revenue Code of 1954 
prohibits the maintenance in any court of any suit for the purpose of 


restraining the assessment and collection of any federal tax. Graham 
v. DuPont, 262 U.S. 234; Bailey v. George, 259 U.S. 16; Dodge v. Osborne, 
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240 U.S. 118; Snyder v. Marks, 109 U.S. 189; Cheatham v. United States, 
92 U.S. 85; State Railroad Tax Cases, 98 U.S. 575. | 

4, That the plaintiff has shown no exceptional or extraordinary 
circumstances sufficient to bring his case within some judicially 
acknowledged exception to Section 7421(a) of the Internal Revenue Code 
of 1954, whereby he would be entitled to an injunction within the prin- 
cipals established in Miller v. Standard Nut Margarine Co. of Florida, 
284 U.S. 498, Allen v. Regents, 304 U.S. 439, Hill Jr., et al. v. Wallace, 
et al., 259 U.S. 44. | 

5. Plaintiff has an adequate remedy at law; he may pay the tax 
and sue for a refund. 

6. That the plaintiff's prayer that this Court set aside the levy 
and seizure pertains to any levy and seizure which may be made to 
collect the assessment described in paragraph 8 of the findings of 
fact hereinbefore mentioned which assessment was made pursuant to 
the Form 870 signed by the plaintiff; and inasmuch as there dre no 
grounds to declare void this Form 870 as executed by the plaintift, 
this prayer of the plaintiff should be denied. 

7. That the plaintiff's prayer for an injunction should diso be 
denied. | 

8. That the plaintiff's suit should be dismissed with prejudice 
with cost to the defendant. 


| 
JUDGE, UNITED STATES DISTRICT COURT 


[ Certificate of Service] 
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[ Filed December 17, 1959] 


December 16, 1959 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter came before the Court for hearing on December 1, 
1959. By his Complaint, the Plaintiff asks the Court to set aside a 
levy and seizure of his personal and real property by the Director of 
Internal Revenue, and that the defendant be restrained and enjoined 
from seizing and disposing of Plaintiff's property. The action is 
predicated upon an alleged mistake of the Plaintiff in executing Form 
870 rather than Form 872 of the Internal Revenue Service. 

There is no dispute as to the circumstances which lead up to 
the levy and seizure of Plaintiff's property to collect assessments of 
deficiencies in income tax returns. The sole question for the Court 
is whether Plaintiff executed Internal Revenue Form No. 870 under 
exceptional and extraordinary circumstances. 

Upon consideration of the testimony, pleadings, stipulations and 
arguments of counsel, the Court makes the following findings of fact 
and conclusions of law: 

FINDINGS OF FACT 

1. Following a plea of guilty for evasion of income tax, Plaintiff 
was sentenced to serve one year, and was admitted to Lewisburg 
Penitentiary on May 5, 1957. 

2. On May 10, 1957, the Director of Internal Revenue mailed 
a "30-day" letter to plaintiff at his residence in Washington, D.C.; and 
on May 17, 1957, the wife of Plaintiff took the unopened letter to Mr. 
Dewey Carr, Plaintiff's Attorney, and Mr. Carr opened same. 

3. Said letter of May 10th advised that the Internal Revenue 
Service had found certain deficiencies in his tax returns for 1950 to 
1954, inclusive, and stated Form 872 was enclosed, and should be 
signed and returned before June 30, 1957, if Plaintiff wished to protest 
the findings as to the years 1950 and 1952 in that the statute of limita- 
tions would run by that date. 
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4. No Form 872 was enclosed with the letter of May 10th. 

5. On June 5, 1957, Plaintiff was advised by his attorney of the 
findings of the deficiencies in his 1950-54 returns. 

6. On May 28, 1957, Mr. Carr wrote the District Director of 
Internal Revenue requesting an extension of time of 15 days in which 
to file a protest. 

7. The District Director acknowledged said letter of May 28th 
by a letter dated June 17th, and advised of the necessity of executing 


Form 872 in order to obtain an extension of time in which to protest 


the findings as to the 1950 and 1952 tax returns by reason of 2S expira- 


tion of the statute of limitations. 

8. By letter dated June 20, Mr. Carr advised the Internal Revenue 
Office that the Form 872 had not been enclosed with the letter of May 
10th, and requested that same be forwarded to him. | 

9. On or about June 25, 1957, Mr. Carr had a telephone | conversa- 
tion with a representative of the Internal Revenue Service, in which Mr. 
Carr suggested that the Form 872 be sent to Plaintiff at Lewisburg, or 
that a representative of the Internal Revenue Service at Harrisburg, 
Pennsylvania, be dispatched to Lewisburg for the purpose of Having 
Plaintiff sign a Form 872. 

10. The representative of the Internal Revenue in his conversation 
of June 25, 1957, with Mr. Carr did not make any commitment as to 
sending the Form 872 to Plaintiff at Lewisburg, or to having a representa- 
tive of the Harrisburg Office call on Plaintiff at Lewisburg. : 

11. On June 27, Mr. Carr advised Plaintiff that a representative of 
the Internal Revenue Service would contact him, and he should sign the 
necessary form to prevent a levy being issued against him. : 

12. On June 28, 1957, at 11 A.M., a letter was dispatched from the 
Internal Revenue Office to Plaintiff at Lewisburg; said letter was a 
"Deficiency Tax Form Letter, known as Form 870. : 

13. Said Form 870 is entitled "Waiver of Restrictions on Assess- 
ment and Collection of Deficiency in Tax, and Acceptance of Overassess- 
ment," and itemized the years, deficiencies, penalties, etc., in connection 


with Plaintiff's tax returns. | 
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14. The Internal Revenue Service letter of June 28th to Plaintiff 
at Lewisburg, also advised Plaintiff of procedures which he could follow 
if he desired a redetermination of the deficiencies, that is to file a 
petition with the Tax Court of the United States within 90 days. 
15. Plaintiff received said letter and Form 870, and executed the 
Form on July 9, 1957, and returned it to the Internal Revenue Service. 
16. By his Complaint, Plaintiff admits that the forms sent to him 
on June 28th "didn't appear to be what his attorney suggested him to 
sign" and "he did not notice the form number.” 
17. Plaintiff was able to read and write, and had previous 
experience with income tax matters. 
18. The instant case was filed in the United States District Court 
on October 25, 1957. 
CONCLUSIONS OF LAW 
1. Plaintiff has made no allegation or showing of irreparable 
injury. 
2. Plaintiff has made no allegation nor showing of any mis- 


representation or fraud on the part of officers of the Internal Revenue 


Service. 

3. Plaintiff, through his counsel, had adequate time and oppor- 
tunity to obtain and execute the necessary Form 872 prior to expiration 
of the statute of limitations. 

4. The circumstances under which Plaintiff signed Form 870 
were not sufficiently exceptional or extraordinary to entitle Plaintiff 
to relief. 

5. Plaintiff had a remedy at law to petition for a redetermination 
of the deficiencies. 

Accordingly, the relief prayed for is denied. 

Appropriate entry will be made upon submission of proper order 
by counsel for defendant. 


/s/ Leonard P, Walsh 
Judge 
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[ Filed January 4, 1960] 
ORDER | 
This matter having come on to be heard on the first day of 
December, 1959, and this Court, upon due consideration, on = six- 
teenth day of December, 1959, having entered its Findings of Fact and 
Conclusions of Law, it is 
ORDERED, that this cause be and it is hereby dismissed with 
prejudice. | 


| 
/s/ Leonard P. Walsh 
Judge, United States District Court 


[ Filed January 12, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 12th day of January, 1960, that 
Raymond Quigley hereby appeals to the United States Court of Appeals 


for the District of Columbia from the judgment of this Court entered 
on the 4th day of January, 1960 in favor of Internal Revenue Service, 
C. I. Fox, District Director against said Raymond Quigley. | 


/s/ Dewey M. Carr | 
oe for Appellant 
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was executed by mistake—where it appears that there was 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,584 


Rayrmonp Quictey, Appellant 
v. 


Inverwa, REVENUE Service, C. I. Fox, Disraict Director, 
Appellee 


On Appeal From the Order of the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT OF CASE 


On October 25, 1957, the taxpayer filed a complaint in 
the United States District Court demanding (1) the setting 
aside of a levy and seizure issued by the Director against 
certain personal property of the taxpayer, and (2) the 
issuance of a permanent injunction against the Director to 
prevent him from seizing and disposing of the taxpayer’s 
real and personal property. It was stipulated that the tax- 
payer had signed a form (Form 870) agreeing to the assess- 
ment and collection of the tax, but alleged, in essence, that 
he had done so by mistake. (R. 10.) After hearing evi- 
dence, the District Court dismissed the complaint. (R. 49.) 
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The facts as found by the District Court are as follows 
(R. 46-48) : 

Following a plea of guilty for evasion of income tax, 
the taxpayer was sentenced to serve one year, and was 
admitted to Lewisburg Penitentiary on May 5, 1957. 

On May 10, 1957, the Director of Internal Revenue mailed 
a ‘30-day’? letter to the taxpayer at his residence in Wash- 
ington, D. C.; and on May 17, 1957, the taxpayer’s wife took 
the unopened letter to Dewey Carr, the taxpayer’s attor- 
ney. Mr. Carr opened it. 

The letter of May 10th advised the taxpayer that the In- 
ternal Revenue Service had found certain deficiencies in 
his tax returns for 1950 to 1954, inclusive, and stated Form 
872 was enclosed, and should be signed and returned before 
June 30, 1957, if the taxpayer wished to protest the findings 
as to the years 1950 and 1952 in that the statute of limita- 
tions would run by that date. 

No Form 872 was enclosed with the letter of May 10th. 

On June 5, 1957, the taxpayer was advised by his attorney 
of the findings of the deficiencies in his 1950-1954 returns. 

On May 28, 1957, Mr. Carr wrote the District Director of 
Internal Revenue requesting an extension of time of 15 days 
in which to file a protest. 

The District Director acknowledged the letter of May 
28th by a letter dated June 17, and advised of the necessity 
of executing Form 872 in order to obtain an extension of 
time in which to protest the findings as to the 1950 and 
1952 tax returns by reason of the expiration of the statute 
of limitations. 

By letter dated June 20, Mr. Carr advised the Internal 
Revenue Office that the Form 872 had not been enclosed 
with the letter of May 10th, and requested that it be for- 
warded to him. 

On or about June 25, 1957, Mr. Carr had a telephone con- 
versation with a representative of the Internal Revenue 
Service, in which Mr. Carr suggested that the Form 872 be 
sent to the taxpayer at Lewisberg, or that a representative 
of the Internal Revenue Service at Harrisburg, Pennsyl- 


3 


vania, be dispatched to Lewisburg for the purpose of 
having the taxpayer sign a Form 872. 

The representative of the Internal Revenue in his conver- 
sation of June 25, 1957, with Mr. Carr did not make any 
commitment as to sending the Form 872 to the taxpayer 
at Lewisburg, or to having a representative of the Harris- 
burg Office call on the taxpayer at Lewisburg. 

On June 27, Mr. Carr advised the taxpayer that a repre- 
sentative of the Internal Revenue Service would contact 
him, and he should sign the necessary form to prevent a 
levy being issued against him. 

On June 28, 1957, at 11 A.M., a letter was dispatched 
from the Internal Revenue Office to the taxpayer at Lewis- 
burg. The letter was a ‘Deficiency Tax Form Letter, 
known as Form 8707’. 

The Form 870 is entitled ‘‘Waiver of Restrictions on 
Assessment and Collection of Deficiency in Tax, and Accept- 
ance of Overassessment,”’ and itemized the years, deficien- 
cies, penalties, ete., in connection with the taxpayer’s tax 
returns. 

The Internal Revenue Service letter of June 28th to the 
taxpayer at Lewisburg, also advised him of procedures 
which he could follow if he desired a redetermination of the 
deficiencies, that is to file a petition with the Tax Court of 
the United States within 90 days. 

The taxpayer received the letter and Form 870, and exe- 
cuted the Form on July 9, 1957, and returned it to the In- 
ternal Revenue Service. 

By his complaint, the taxpayer admits that the forms 
sent to him on June 28th ‘“‘didn’t appear to be what his 
attorney suggested him to sign’’ and ‘‘he did not notice the 
form number.”’ 

The taxpayer was able to read and write, and had previ- 
ous experience with income tax matters. 

The instant case was filed in the United States District 
Court on October 25, 1957. 

On the basis of the above facts, the District Court con- 
cluded that the taxpayer had made no allegations or show- 
ing (1) of irreparable injury, or (2) that there was any 
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misrepresentation or fraud on the part of officers of the 
Internal Revenue Service; that the taxpayer, through his 
attorney, had had adequate time and opportunity to obtain 
and execute the necessary consent forms (No. 872)—to pre- 
vent the running of the statute of limitations—prior to ex- 
piration of the statute; that the circumstances under which 
the taxpayer signed Form 870 were not sufficiently excep- 
tional or extraordinary to entitle him to relief; and that 
the taxpayer has an adequate remedy at law. (R. 48.) On 
January 4, 1960, the District Court ordered the cause dis- 
missed with prejudice. The notice of appeal was filed 
January 12, 1960. (R. 49.) 


STATUTES INVOLVED 
Internal Revenue Code of 1954: 


Szc. 6212. Norice or Dericrency. 


(a) In General—If the Secretary or his delegate 
determines that there is a deficiency in respect of any 
tax imposed by subtitles A or B, he is authorized to 
send notice of such deficiency to the taxpayer by 


registered mail. 
(b) Address for Notice of Deficiency.— 


(1) Income and gift taxes—In the absence of notice 
to the Secretary or his delegate under section 6903 of 
the existence of a fiduciary relationship, notice of a 
deficiency in respect of a tax imposed by chapter 1 or 12, 
if mailed to the taxpayer at his last known address, shall 
be sufficient for purposes of such chapter and this 
chapter even if such taxpayer is deceased, or is under a 
legal disability, or, in the case of a corporation, has 
terminated its existence. 


(2) Joint income tax return—tIn the case of a joint 
income tax return filed by husband and wife, such notice 
of deficiency may be a single joint notice, except that if 
the Secretary or his delegate has been notified by either 
spouse that separate residences have been established, 
then, in lieu of the single joint notice, a duplicate original 
of the joint notice shall be sent by registered mail to 
each spouse at his last known address. 
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(26 U.S.C. 1958 ed., See. 6212.) 


Sec. 6213. Resrricrions APPLICABLE TO DEFICIENCIES; 
Petition to Tax Court. 


(a) Time for filing petition and restriction on as- 
sessment.—Within 90 days, or 150 days if the notice is 
addressed to a person outside the States of the Union 
and the District of Columbia, after the notice of deficiency 
authorized in section 6212 is mailed (not counting 
Saturday, Sunday, or a legal holiday in the District of 
Columbia as the last day), the taxpayer may file a 
petition with the Tax Court for a redetermination of the 
deficiency. Except as otherwise provided in section 6861 
no assessment of a deficiency in respect of any tax im- 
posed by subtitle A or B and no levy or proceeding in 
court for its collection shall be made, begun, or pros- 
ecuted until such notice has been mailed to the taxpayer, 
nor until the expiration of such 90-day or 150-day period, 
as the case may be, nor, if a petition has been filed with 
the Tax Court, until the decision of the Tax Court has 
become final. Notwithstanding the provisions of section 
7421(a), the making of such assessment or the beginning 
of such proceeding or levy during the time such prohibi- 
tion is in force may be enjoined by a proceeding in the 
proper court. 


* * * * * 


(d) Waiver of restrictions—The taxpayer shall at 
any time (whether or not a notice of deficiency has been 
issued) have the right, by a signed notice in writing 
filed with the Secretary or his delegate, to waive the 
restrictions provided in subsection (a) on the assessment 
and collection of the whole or any part of the deficiency. 


(26 U.S.C. 1958 ed., Sec. 6213.) 


Sc. 7421. Pronrrrion or Surrs ro Restrain ASSESSMENT 
or COLLECTION. 

a) Tax—Except as provided in sections 6212 (a) 
and (c), and 6213 (a), no suit for the purpose of restrain- 
ing the assessment or collection of any tax shall be 
maintained in any court. 


(26 U.S.C. 1958 ed., Sec. 7421.) 


Sections 7421(a) of the Internal Revenue Code of 1954 
applies to all of the taxable years involved in this case. 
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The other provisions set out above apply only to the tax- 
able years covered by that Code (in this case, 1954), but 
they had—for all purposes relevant to the case at bar— 
substantially identical counterparts in the 1939 Code: 
Sections 6212(a), 6212(b)(2) and 6213(a), formerly 
covered by Section 272(a); Section 6212(b)(1), formerly 
Section 272(k); and Section 6213(d), formerly Section 
272(d). 


SUMMARY OF ARGUMENT 

This is a suit in equity brought by a taxpayer praying 
in addition to a prayer to quash a levy, that the defendant, 
a Director of Internal Revenue, be permanently enjoined 
from collecting federal income taxes assessed against him. 
No allegation has been made of, nor any attempt made to 
prove, irreparable injury; nor have any extraordinary cir- 
cumstances been alleged or proven. It is not disputed that a 
notice of deficiency (a 90-day letter) was timely and duly 
mailed to the taxpayer under which he could have, but 
did not, petition the Tax Court for a redetermination. 

The sole basis for the suit is the contention that the 
prohibition against enjoining collection (Section 7421 of 
the Internal Revenue Code of 1954) is inapplicable because 
the assessment and levy were made within the 90-day 
period after issuance of the deficiency letter, during which 
collection is prohibited and Section 7421 is inapplicable. 
But, there is no restriction upon assessment or collection 
where a taxpayer to whom a deficiency letter has been 
mailed waives the restrictions. 

The taxpayer admits he signed such a waiver (Form 
870), but contends he did so by mistake. He does not 
contend that he was misled by the Director, but merely 
that his attorney had advised him to sign a form which his 
attorney took upon himself to say would be sent to him 
by the Revenue Department; and that when he received the 
usual Form 870 that accompanied the deficiency letter, he 
signed it without reading it. His theory is that the form 
his attorney advised him to sign was a Form 872—a waiver 
extending the statute of limitations for assessment. His 
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attorney had filed a protest against the proposed deficiency 
in June of 1957 and was advised by telephone that the 
statute was about to run and that unless a Form 872 
further extending the statute of limitations was filed by 
June 28, 1957, the Director would be required to issue a 
deficiency letter. Not having received a Form 872, the 
90-day letter was mailed, and in return the signed Form 
870 was received from the taxpayer, and the assessment 
was made August 8, 1957, followed by levy, both of which 
are here attacked. 

In sum, the taxpayer (who had earlier filed waiver of 
the statute of limitations, Form 872, which waiver expired 
June 30, 1957), who admittedly signed the waiver on as- 
sessment and collection, Form 870, seeks to avoid an as- 
sessment based thereon, at a time when assessment will be 
barred for all years involved (1950-1954, inclusive) except 
as taxpayer may have filed a fraudulent return with intent 
to evade tax. We submit, there is no merit nor equity in 
taxpayer’s claim. Form 870 is made available for the 
benefit of taxpayers. Interest upon a deficiency ceases 
thirty days after such a waiver is filed. Where, as here, 
it is filed after issuance of the 90-day letter the taxpayer 
may either petition for a redetermination in the Tax Court, 
or, after the tax is paid sue for refund. Hither is cer- 
tainly adequate remedy. The latter is still available to 
the taxpayer. 

Indeed, the Director having relied upon the form signed 
and submitted by the taxpayer, taxpayer is estopped from 
attacking its validity, and thus profit by his own alleged 
unilateral mistake. 


ARGUMENT 


The District Court's Order Dismissing the Complaint 
With Prejudice Is Correct 
Section 7421(a) of the Internal Revenue Code of 1954, 
supra, provides that no suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained 
in any court, except as provided in Section 6212(a) and (c) 
and Section 6213, supra, all of which relate to the for- 
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malities of advising a taxpayer of a proposed deficiency 
and affording him a 90-day period within which to file a 
petition in the Tax Court. But Section 6213(d) gives tax- 
payers the right to dispense with those formalities and 
restrictions on the assessment and collection of the tax 
by executing a written waiver. In the case at bar the tax- 
payer has executed such a waiver (Form 870). (RB. 10-12.) 
It necessarily follows that this suit is barred by Section 
7421(a) unless the circumstances under which the Form 
870 was signed are so exceptional and extraordinary—and 
its consequences to the taxpayer so severe—that it is void. 
Further, the defendant having relied upon the waiver, tax- 
payer is estopped to deny its validity and thus profit by his 
own alleged unilateral mistake. 

The Form 870 is in effect a contract by which the tax- 
payer waived restriction on assessment and collection of 
the tax' but not the right to file a suit for refund of the 
tax after it is paid—and in return he obtained relief from 
the running of interest on the deficiency. Cf. United States 
v. Price, 361 U.S. 304; Payson v. Commissioner, 166 F. 2d 
1008, 1009-1010 (C.A. 2d).2_ There is no substantial con- 
flict in the evidence as to the circumstances under which the 
Form 870 was signed by the taxpayer in the instant case. 
(R. 46.) The taxpayer’s attorney knew as early as May 17, 
1957, that it would be necessary—if he wished to protest 
before the Commissioner the proposed deficiencies as to 
the years 1950 and 1952—+to file consent forms (Form 872) 
before June 30, 1957, in order to extend the statute of 


1 However, he retained his right to go to the Tax Court (Section 6512(b) 
of the Internal Revenue Code of 1954; 322(d) of the Internal Revenue Code 
of 1939), though the time within which to do so has now expired. 


2The applicable regulation provides (Treasury Regulations on Procedure 
and Administration (1954 Code), Sec. 301.6213(d)-1): 


After such waiver has been acted upon by the district director and the 
assessment has been made in accordance with its terms, the waiver can- 
not be withdrawn. 


In the instant case the Form 870 was forwarded to the taxpayer by letter 
dated June 28, 1957 (R. 12), executed by him on July 9, 1957 (R. 10), and 
received by the Director on July 15, 1957 (R. 10). The assessment was made 
on August 8, 1957. (R. 13.) 
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limitations.’ (R. 16, 46.) No such forms were ever received 
from taxpayer. (R. 29.) As a result, the “¢protest’’ which 
the taxpayer’s attorney mailed to the Director under date 
of June 20 could not be considered because of lack of 
sufficient time. (R. 34-35.) When the ‘‘protest’’ came to 
the attention of the appropriate official in the Internal 
Revenue Service on June 25 he immediately took steps to 
have the taxpayer’s attorney apprized of the need for 
““yvery quick action’’ (R. 30) to get the consent forms in 
by 11 a.m. on Friday, June 28 in order to prevent the 
issuance of a statutory notice of deficiency (R. 23-24, 30, 
34-35). Although the taxpayer’s attorney then suggested 
that the consent forms be mailed to the taxpayer at the 
federal penitentiary (with the deadline only three days 
away), or that a representative of the Internal Revenue 
Service be sent there with the forms, no commitment to do 
either was made by the Internal Revenue Service. (R. 19-20, 
23, 24.) The June 28 deadline having arrived and the 
consent forms to extend the limitations period not having 
been received, the Internal Revenue Service issued its 
statutory notice of deficiency on June 28, 1957, together 
with the customary Form 870, showing the taxes and 
penalties for the years 1950 through 1954. (R. 10-13, 30-31, 
36.) The first paragraph of the form states that ‘‘consent 
is given to the assessment and collection of the following 
deficiencies, together with interest on the tax as provided 
by law’’ (R. 11), and the form also contains a statement 
that it does not ‘‘extend the statutory period of limitations 
for refund, assessment, or collection of the tax’? (R. 12). 

For the proposition that this Court should set aside the 
Form 870 which he executed, the taxpayer relies upon the 
case of Mitsukiyo Yoshimura v. Alsup, 167 F. 2d 104 (C.A. 
9th)—the only case we have been able to find in which a 
Form 870 was invalidated. There the taxpayer was a 


3 The statute of limitations on assessment of the 1950 and 1952 taxes would 
have expired on June 30, 1957 (which fell on a Sunday)—except where the 
taxpayer has filed false or fraudulent returns with intent to defeat the tax— 
but for the fact that a statutory notice of deficiency was mailed on June 28, 
1957. (RB, 14.) 
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subject of Japan, operating a service station in Hawaii— 
less than a quarter of a mile from Pearl Harbor. In 1944— 
in the midst of World War IJ—Treasury agents, in the 
course of examining his books and records, threatened the 
taxpayer with internment on a number of occasions. At 
the conclusion of the examination, when the agents pre- 
sented some blank Forms 870 for his signature, the tax- 
payer stated that he did not know what they were for and 
that he wished to see his attorney before signing them. 
The agents replied (p. 105) that ‘‘unless he signed them 
immediately he would thereby incur the wrath of the boss 
and thereby possibly suffer a jail term or a huge fine.”’ 
The taxpayer then signed the forms. The next day, when 
his attorney went to see the agents, he was advised that 
the forms had already been mailed to Washington. The 
attorney then wrote to the Commissioner of Internal 
Revenue without avail. As a result of signing the Forms 
870 taxes and penalties were assessed against the taxpayer 
which he ‘‘was and is in no position whatsoever to pay”’ 
(p. 105). The District Court held (pp. 105-106) that, 
despite the conduct of the agents, it was without power to 
enjoin collection of the tax because of the blanket statutory 
prohibition against such injunctions. The Court of Appeals 
reversed on the authority of Miller v. Nut Margarine Co., 
284 U.S. 498, and Hill v. Wallace, 259 U.S. 44, holding that 
the fraud, coercion and abuse of powers by the Treasury 
agents vitiated the Forms 870 signed by the taxpayer. 

The distinctions between the Yoshimura case and the 
instant case are apparent. Here the record clearly shows 
that there was no fraud, misrepresentation, or even over- 
reaching on the part of the Treasury agents. They gave 
the taxpayer’s attorney ample warning of the steps that 
would have to be taken to protect the Government’s 
interests unless the consent forms were received by June 
28, 1957. If, as the taxpayer contends, he did not intend 
to sign Form 870, it is plainly no fault of the Government 
that he did so; the most that can be said of his case then 
is that it is one of unilateral mistake, and there is certainly 
no authority for overturning a Form 870 on such a ground. 
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There is nothing in this record which resembles the factual 
situation in the Yoshimura case . 

The federal courts will not grant equitable relief to a 
taxpayer in the absence of exceptional and extraordinary 
circumstances. Miller v. Nut Margarine Co., supra. This 
because he has an adequate remedy at law to pay the tax 
and sue for refund. Phillips v. Commissioner, 283 U.S. 
589, 593-596; Graham v. du Pont, 262 U.S. 234, 258. A 
refund suit is not barred where, as here, the Form 870 
specifically provides that it is not a final closing agreement. 
(R. 11-12.) Jasper v. United States (W.D. Ky.), decided 
January 13, 1959 (3 A.F.T.R. 2d 548). Indeed, after filing 
Form 870 taxpayer could have petitioned the Tax Court. 

In Monge v. Smyth, 229 F. 2d 361 (C.A. 9th), a taxpayer 
sought to enjoin assessment and collection of income tax 
deficiencies, contending that he had signed a Form 870-TS 
(similar to, but not identical with, the Form 870 in the 
case at bar) in reliance on the advice of his attorney, that 
the attorney had defrauded him by not disclosing that he 
(the attorney) was concurrently representing persons hav- 
ing interests in the taxpayer’s tax liability adverse to the 
interests of the taxpayer, and that the Internal Revenue 
Service was assessing and trying to collect sums far in 
excess of the correct tax liability. The District Court 
dismissed the complaint without a hearing, and the Court 
of Appeals affirmed, holding (pp. 366-367) that (1) if a 
taxpayer signs a waiver dispensing with the formal notice 
of deficiency and allowance of the 90-day period for seek- 
ing the aid of the Tax Court he may not enjoin the 
Collector from proceeding, in accordance with the waiver 
agreement, to collect the agreed tax; (2) the situation is 
not altered by the fact that the taxpayer’s own attorney 
may have practiced fraud upon him, in the absence of 
fraud by agents of the Government; and (3) illegality of 
the tax, combined with hardship to the taxpayer, does not 
warrant injunctive relief. The Monge case is a fortiori 
here, for here there is no question of the loyalty of the 
taxpayer’s attorney. 
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In Daugette v. Patterson, 250 F. 2d 753 (C.A. 5th), 
certiorari denied, 356 U.S. 902, the court held that if a 
taxpayer executes a Form 870—no fraud on the part of 
Government agents appearing—and it later happens that 
the Government will be prejudiced by the overturning of 
the Form 870, the doctrine of equitable estoppel arises and 
is a bar to the assertion by the taxpayer that the Form 
870 is not binding. In the case at bar, if the assessment 
of August 8, 1957, be invalidated, any other assessment 
for any of the years involved (1950-1954, inclusive) is now 
barred by the statute of limitation except as taxpayer may 
have filed a fraudulent return with intent to evade tax. 
(R. 14; Section 6501(a) and 6501(c)(1) of the Internal 
Revenue Code of 1954.) 


CONCLUSION 


The decision of the District Court is clearly correct. 
The taxpayer has made no showing of exceptional or ex- 
traordinary circumstances which would entitle him to in- 
junctive or other equitable relief, but has shown at most 


a case of mistake on the part of himself or his attorney, 
or both. The order of the District Court dismissing the 
complaint should be affirmed. 
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